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Page 1 JN'ote, omit word “ probably.” 

,, 2 Omit (b) in the text after “sub<sectioQ 3 , section I./’ and insert it after 

“seqtionS.” , , 

,, 4,Note, under sub-section 18, 7th line, for ‘‘in which” read which case.” 

„ 9 Note, 18th line, for “ the other cases” read “ other cases.” 

„ 14 Note, 2nd para, last line, for “sub-section 7” read “sub-section 10”; 

5th para. “ mode or prescription” read “ mode of prescription.” • 

„ 15 Notes, 2nd para. 1st lino, after “ Secretary of State ” add “for India.” 

,, 16 3rd para, for “ transferror” read “transferor.” 

„ 18 Note, Moya Misser u. Kaiikiin, read Noyna Misser v. Rafikun. 

„ 22 2nd para. “ rent of rent” read rate of rent.” 

„ 25 Note, under section 35, 7th line, after “ Huro Prosad Roy Chowdry u 

Chundy Cimrn Boyragce,” rpad “ L L. R., 9 Cal. 505.” 

,, 31 Note, after*Bupchand Chahgo omit “ Roy.” 

,, 35 Note 3rd para. 1st line, after “ predecessor” add “ in interest.” 

,, 39 Note to section 56, 8th line, for “ dated” read “dates.” 

,, 40 Section 57, 2nd line, for “ baen” read “ been.” 

,, 42 Note, for “which contain,” read “which contains.” 

„ 49 section 74 “ for mahtut” read “ or mahtut.” , 

,, 63 Note, 8th line for “ he will be entitled to sue to enhance without making 
‘ ' his co-sharers ^parties,” read “ he will not be entitled to sue . to 

enhance,” <fec' 

„ 63 Ibid, nth line, for “so would an Ijardar of a definite share” read 

“neither would an Ijardar of a definite share bo so entitled.” 

„ 63 Ibid, 15th line, for “ one co-sharer” read “sopae co-sharers.” 

„ 64 Note, 2nd para, after “ Secretary of State” add “for India.” 

„ 69* Note, after “ draft record” add “or record.” 

„ 69 Note, last line for “ Hou*ble Rao, Saheb Vishranath Narayan Mandle” 

read “ Hon’ble Rao Saheb Vishranath Narayan Maudlik.” 

„ 72 section 121 for “ therefore” read “therefor.” 

„ 86 ISiptej last but three lines, for “ J. L. H.” read “I, L. E.”; last but two lines, 
for “ jurisdection” read “jurisdiction,” last but one line for “ wrongliy” 
road “ wrongly” ; last line, for “ materially” read “ material,” 

,1 97 Margin 6f section 170, for “ tenure of holding ” read “ tenure or holding.” 

„ 104 For “ Adaita Churn Dey v. Petumber Doss ” read “Aduita Churn Dey i\ 
Peter Doss.” • 

„ 104 Note, last line, for “ Bamahun Khan” read “Bam Dhun Khan.” . • 

„ 120 6th para. 2nd line, for ^ Tunkulla Sirkar” read “ Sarikulla Sircar.” 

„ 120 6th para, after “ Nagu” read “ v ” for “ z.” 




THE HENHAL tenancy ACT. 


AN ACT to amend and consolidate certain enactments 
relating to tlie Laiv of Laiullord and Tenant ivithin 
the territories under the administration of the Lieu- 
tenant-Governor of Jiengal. * 

Received the assent of His Excellency the Governor- 
General on Ufth March 1885. 


W TTP.TIBAR it is expedient to amend and consolidate certain 
enactments relating to the law of Landlord and Tenant 
within the territories under the administration of the Lieutenant- 
Governor of Ccngal ; it is hereby enacted as follows : — 

CHAFTEB I. 

Preliminary. 

m 

1. (1) This Act may be called the Bengal Tenancy Act, 1885. snort uuo. 
(2) it shall come into force on such date (hereinafter 
called the commencement of this Act) as the Local Government, 
with the previous sanction of the Governor-General in Council, 
may, by noti^QPtjlon in the local official Gazette, appoint in this 
behalf.* 

• 

’ (S) It shall extend by its own operation to all the terri- local extent 

tories for the time being under the administration of the Lieu- 
tenant-Governor of Bengal, except the Town of Calcutta, the 
Division of Orissa, and the Scheduled Districts specified in the 
third part of the First Schedule of the Scheduled Districts 


* Projably 1st November 1885. 




2 


CHAPTER I. 


ZIV. of 1874. 


Repeal. 


Definltione* 


Act, 1874 ; (aj and the Local Government may, with the previous 
sanction of the Governor^General in Council, by notification in 
the local official Gazette, extend the whole or any portion of this 
, Act to the Division of Orissa or any part thereof (b J, . 

2. ) The enactments specified in Schedule I..hcreto an- 
nexed are repealed in the territories to which this Act extends by 
its own operation. 

(2 ) Wlien this Act is extended to the Division of Orissa 
or any part thereof, such of those enactments as are in force in 
that Division or part, or, where a portion only of this Act is so 
extended, so mucli of them as is inconsistent with that portion, 
shall be repealed in that^ivision or part. 

(3) Any cnactnient or document leferring to any enact- 
ment hereby repealed shall. ’be construed ‘.to refer to this Act or 
to the corresponding portion thereof. 

(4) The repeal of any enactment by this Act shall not 
revive any right, privilege, matter or thing not in force or existing 
at the commencement of this Act. 

3. In this Act, unless there is something repugnant in the 
subject or context, — 

(I) Estate’’ means land included under one entry in any 
of the general registers of revenue-paying lands and revenue-free 
lands, prepared and maintained under the law for the time being 
ill force by the Collector of a district, and includes Government 
khds mahals and revenue-free lauds not entered in any register : 

• The Government oMahiils rcfci-red to here arc evidently those 

which are permanently .seltlcd. Temporarily settled estates are ex- 

einx)tcd from the oi)eiatioii of the cuhaueement clauses of the Act by 

section 301. 

(3) “ Proprietor” means a person owning, whether in trust 
or for his own benefit, an estate or a part of an eotate. 

(a) I. The Jalpaigori and Darjeeling Divisions. 

II. The Hill Tracts of Chttiagong. 

HI. The South al Paraganas 

IV. The Chutia Nagpur Division. ^ 

V. The Mahals of Angal and Danki. 

(h ) It appears, from the debate which followed the motion of the 
Ilon’ble the Sloharajah of Durbhanga, that the question whether the Act 
sliould apply to laiids other than those used for agricultural or horticultural 
purposes, is left to the determination of the Court in each case as it arises. 
Act X. of 1859 and Act VlLl. of 180^ C. C. both applied to land the subject 
of agricultural or horticultural use alone. 
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(S) "Tenant” means a person who holds land under 
another pci;son, and is, -or but for a special contract would be, 
liable to pay rent for that land to that person. 

(4^) "Landlord” means a person immediately under* 
whom a tenant holds, anti includes the Government. 

(5) "Rent” means whatever is lawfully payable or 
deliverable in money or kind by a tenant to his landlord on 
account of the use or occupation of the land htld by the tenant : 

In sections 53 to 68, both inclusive, sections 72 to 75, both 
inclusive, Chapter XII. and Schedule III. of this Act, " rout* 
.includes also money recoverable under any enactment for the 
time being in force, as it was rent. 

(6) Pay,” " payable,** and "payment,” used with refer- 
ence to rent, include ^‘‘deliver,** " deliverable,** and "delivery.** 

(7) " Tenure” means the interest of a tenure-holder or 
an undcr-tenurc-holdcr. 

(S) “ Permanent tenure** means a tenure which is herit- 
able, and which is not held for a limited time. ^ 

(9) "Holding” means a parcel or parcels of land held 
by a raiyat and forming the subject of a separate tenancy. 

(10) "Village** means an area included in a village 
map of the revenue-survey within the same exterior boundary, or 
where no such maps have been prepared, such area as any officer 
appointed by ther Local Government in this behalf^mSy determine 
after local inquiry held on such notice as the Local Government 
considers sufficient for giving information to all i)ersoiis iu- 
terested. 

(11) “Agricultural year’* means where the Bengali 
year prevail*, • the year commencing on the first day of Bysak ; 
where the Fasli or Amll year prevaijs, the year commencing on 
the first day of Asia ; and, where any other year prevails for agri- 
cultural purposes, that year. 

(13) "Permanent Settlement” means the Permanent 
Settlement of Bengal, Bihar and Orissa, made in the year 1793. 

(13) "Succession” incljides both intestate and testa- 
mentary succession. 
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CHAPTER II, 


(H) '' Signed ” includes “marked” whep the person 
making the mark is unable to write his papic ; it also includes 
** stamped with the name of the persons referred to. 

(15) “ Prescribed ” means pi^escribed from time, to time 
by the Local Government by notification in the official jGazette. 

(IG) “ Collector ” means the Collector of a district or 
any other officer appointed by the Local Government to discharge 
any of the function^ of a Collector under this Act. 

(17) ^'Revenue-officer” in any provision of this Act 
includes any officer whom the Local Government may appoint by 
name or by virtue of his office to discharge any of the functions 
of a Revenue-officer under that provision. 

(18) "Registered.” means registered under any Act for 
the time being in force for the registration of documents. 

The word “land’’ is nowhere defined in the Act. In the statement of 
objects and reaaons attached to tlie Bill of 1883, it was observed 
“The term raiyat has, following tlie Bill i)reparcd by the Rent 
Law Commission, been limited to tenants bolding laud for purposes 
of agriculture, hortioulture or })aRturo, or who have come into posses- 
si(m for such jmr poses, except where ha^tu or homestead land is 
'' included in a raiyat’s agricultural holding in which it will bo treated 
in the same way as the rest of the holding, and he will be deemed 
to hold it as a raij’^at.” * 

Under the former law, it has been held that a suit cannot be enter- 
tained at enhanced rates of land not used for agricultural or horti- 
cultural purposes. 

Madan Moliun Biswas v. Stalkart, where the land was situated in a town, 
9 B. L. B. 97. 

Bani Dnrga Sandari r. Bcbi Umdatiiissa (Couch, C. J., Bay ley, and 
Ainslie; J.^.) 9 B. L. R. 191, where the land was covered by buildings. 

Kali Kissen Biswas v, Sreemutty Janki. 8 W- R. 250, 

. Kaly Muhun Chutterjee Kali Kissen Roy Chowdry,. 2, B. L, R. 
App. 39. 

Khairiiddin Ah mud v. Abdul Baki, 9 B. L. R. 103, footnote, 

Ratudhan Khan v. Haradhun Borainanic, 9 B. L. R. 107 foot note, where 
it seems to have been held that Act X. of 1859 does not apply to 
land let for dwelling purposes. 


CHAia^ER II. 

Classes of Tenants. 

4. There shall be, for the purposes of this Act, the following 
classes of tenants, namely : — 

(1) tenure-holders, including under-tenurc-holders, 

(2) raiyats, and 
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(3) imder-raiyats, that is, say, tenants holding Yrhether 
immediately -or mediately under raiyats ; 

and the following classes of raiyats, namely : — 

(d) raiyats holding aA fixed rates, which expression means • 
. raiyats holding either at a rent fixed in perpetuity 
or at a rate of rent fixed in perpetuity, 

(b) occupancy-raiyats, that is to say, raiyats having a 

right of occupancy in the land hhld by them, and 

(c) non-occupancy-raiyats, that is to say, raiyats not having 

such a right of occupancy. 

5. (1) “ Tenure-holder” means primarily a person who has 
acquired from- a proprietor or from another tenure-holder a right 
to hold land for the purpose of collecting rents or bringing it 
under cultivation by establishing tenants on it, and includes also 
the successors in interest of persons who have acquired such a 
right. * 

(2) “Raiyat” means primarily a person who has ac- 
quired a right to hold land for the purpose of cultivating ft by 
himself, or by members of his family, or by hired servants, or 
with the aid of partners, and includes also the successors in in- 
terest of persons who have acquired such a right. 

Explanation .— a tenant of Jand has the right to 
bring it under cujtivation, he shall be deemed to h^va acquired a 
right to hold it for the purpose of cultivation, notwithstanding 
that he uses’ if for the purpose of gathering the produce of it or ’ 
of grazing cattle on it. 

(S) A person shall not be deemed to be a raiyat unless 
he holds land (either immediately under a proprietor or imme- 
diately under a tenure-holder. 

C In determining whether a tenant is a tenure-holder 
or u raiyat the Court shall have regard to — 

( a) local custom ; and 

the purpose for which the right of tenancy was 
originally acquired. 
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CHAPm It. 


(B) Where the area held by a tenant . exceeds one 
hundred standard bights, the tenant shall- be presume^ to be a 
tenure-holder until the contrary is shewn. 

The question as to who should be considered tenure- holders, and who 
raiyats will be on^ of the most important questions likely to arise 
under the Act. It will be observed that the language o{ Section 5, 
Sab-section I., condnes the definition to holders of lauds which are 
originally leased, not for cultivation by the lessee^ but for cultivation 
by tenants and collection of roots from them. 

Where the size of the holding is 100 bighas— a rebuttable presumption 
arises that it iS a tenure. 

The reader will mark the importance of the distinction between tenures 
and raiycUti holdings, ** Turning to the cose law we find it decided 
(i) that if a person takes land, and at once sublets it, he will be a 
middle man, and will not under the present law acquire a right of 
occupancy in such land, (2) that if a ryot who has acquired a right of 
occupancy in land sublets such land, he does not by so doing forfeit 
bis right of occupancy, but (3) ho cannot by so doing alter the 
nature of his holding, and convert it into an under-tenure.” Report 
of the Rent Commission, .Vol. 1. p. 9. 

In cases where land is let by lease, and the language of the lease is clear 
as to the character of the holding, there will of course be no 
difficulty ; as regards the other cases, the question of the intention 
of the parties will have to be decided from the surrounding circum- 
* stances. 

The following kinds of tenures arc met with in different parts of 
Bengal and Behar ; — 

.^ongst those intermediate between zemindars and cultivators may 
be mentioned : 

Tkika or Mustagiri leases of Behar or Tjara leases of Bengal which are 
farming leases of the whole or portions of an estate. 

Zarpeshgi is a similar lease granted in consideration of an advance 
paid by the lessee to the lessor, in which the latter's right of re- 
entry is contingent on the repayment of the advance. 

Kutkina is a sublease from a Thikadar, 

Darkutkina is a sublease from a Kutkinadar, 

JSatua Fatila or Soodbhuma is an usufructuary lease which provides 
for the payment of principal and interest, but sometimes of the 
interest alone from the usufruct pf the laud. . , 

Theka, Zarpeshgi, Kutkina, Darkutkina, and Satua Patua leases are 
peculiar to the Behar Districts. 

Patni^ Darpatn% Sepatni^ and Chahar Patni tenures are generally found 
in Bengal. 

Istmarari tenures are tenures held in perpetuity from generation to 
generation, but not necessarily at fixed rents. . ^ ^ 

Mdkdrdri tenures are tenures with fixed rent, but not necessarily here- 
ditary, 

Istmari Makarari tenures import both fixity of rent and perpetuity. 

Qhatwali tenures prevail in Northern and Western Bengal and Jotedari 
tenures in Rangpur. 

In Bakergunge we have no less than nineteen kinds of intermediate 
tenures, the principal of which are - 
(1.) Aiisat Taluk. 

(2.) Nim Ausat TaXxdc, 

(3.) Nim Taluk, 

(4.) Ausat Hcmala. 

(6,) Nim Ausat Sowala, 
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(6), JYim AtisaC Mm HoiifcUa. 

(7.) Zimma, 

(8.) Mashahhdki.' 

(9.) Mirash which may be either an intermediate or a oulti- 
vating tenure. 

(10.) Dax Mirash, 

Amongst cultivating tenj^res may be mentioned. 

Khapdari tenures of north Bnaugulpur and Gorahundie tenures of the 
same district. 

Gachbandi tenures of North Purnea. 


CHAPTER III. 

TfiNURE-HOLDEES. 


Enhancement of rent. 

6. Where a tenure has been held from the time of the Tenure beld 

since Perm a* 

Permanent Settlement, its rent shall not be liable to enhancement „ wtue- 

znent liable to 

except on protff— * . 

(a) that the ‘landlord under whom it is held is entitled ®““'. 
to enhance the rent thereof either by local custom or 
by the conditions under which the tenure is held ; or, 

(h) that the tenure-holder, by receiving reductions of 
his rent, otherwise than on account of a diminution 
of the area of the tenure, has subjected bimsetf to 
the payment ^of the increase demanded, and that 
the lands are capable of affording it. 


Uniform payment of rent for twenty years creates a rebuttable pre- 
sumption that a tenure has been held at such rent, from the time 
of tho Permanent Settlement, and that its rent is non-enhancible. 
Clauses {a) and (6) are evidently borrowed from Section 51, clause 
I., Regulation VIII. of 1793, which runs as follows w— 

“ No zemindar or other actual proprietor of laud shaff demand an in- 
crease from the Taluqdars dependent on him, although he should 
himsolf be subject to the payment of an increase of jamma to' 
Government, except upon proof that he is entitled so to do either 
by the special custom of the district or by the conditions under 
which the Taluqdar holds his tenure, or that the Taluqdar by receiv- 
ing abatements from his jumma has subjected himself to the pay- 
ment of the increase demanded, and that the lands are capable of 
affording it.’* 

A notice of enhancement on a dependent Taluqdar must contain grounds 
mentioned in Section 51, Keguhition YIII. of 1793, and not those 
in Section 17, Act X. of 1679. 

Huronath Roy w. Bindoo Bashiny. 

Debia III W. R. Act X. p. 26. 

Kali Nath Chowdry v* Humi Beebi XII. W. B. p. 506. 

Kristo Chunder Qupto v, Elahi Buksh, 20 W. K. p. 458. 

In Dhunput Singh’s case, 9 W. R. P. C. p. 3 and 11 M, J. A. p. 265. 
The Privy Council observe, ” But if the respondents were tenants 
intermediate between the proprietor and the ryot, that fact 
seems to raise objections hpth of form and substance fatal to the 
maintenance of the present suit.” « 
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CHAPTEB m. 


lioitiofW' 7. (1) Where the rent of a tenure-holder is liable to 
'«f enhancement, it may, subject to any contract between .the parties 
be enhanced up to the limit of the customary rate payable by 
, persons holding similar tenures in the vicinity.- , 

(^) Where no such customary rate exists, it iftay, subject 
as aforesaid, be enhanced up to such limit as the Court thinks 
fair and equitable. 



(S) In determining what is fait and equitable, the Court 
shall not leave to the tenure-holder as profit less than ten per 
centum of the balance which remains after deducting from the 
gross rents payable to him the expenses of collecting them, and 
shall have regard to — 


r 

(a) the circumstances under wl>ich the tenure was 
created, for instance, whether the land comprised 
in tenure, or a great portion of it, was first brought 
under cultivation by the agency or at the expense 
of the tenure-holder or his predecessors in interest 
whether any fine or premium was paid on the 
creation of the tenure, and whether the tenure was 
originally created at a specially low rent for the 
purpose of reclamation ; and 


(bj the improvements, if any, made by the tenure-holder 
or his predecessors in iutcrest. 

(^) K the tenure-holder himself occupies any portion 
.of the land included in the area of his tenure, or .has made a 
grant of any portion of the land either rent-free or at a beneficial 
rent, a fair and equitable rent shall be calculated for that portion 
and included in the gross rents aforesaid. 

Section?. Sdb-section I. In Sarodasoondory Da1)di0' v. Qolam Aly, 
19 W. K. 142, the Privy Council observe, speaking of the holder 
of a dependent Taiaq/4f liable to enhancement at all, his rent 
could only be enhanced according to the pergunah rate of the 
rents payable by similar holders.” * 

SuB'SsCTiON 3. This is a new provision, supijosiog that a portion of the 
tenure originally let to tenants reverts to the direct possession of the 
tenure-holder, the rent payable for such portion is to be taken into 
account. Again, if any portion is waste or covered by forest, and 
yields k small return — will the Court take into consdderation, in 
addition to this return, the rent for such land payable” by tenants ? 
It seems it ^ould. The principle that tenure-holders are entitled 
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to a deduction for expenses of collection was recognized in Bama- 
sooudoree v. Badhika Chowdrani 1. W. B. 339, but no definite 
rule was laid doMin.. Section 8, Beg. V. of 1812, enacted — 

** In the case of a dependent taluqdar, if the rent of the lands be com- 
puted according to the rates payable by ryots or cultivators for land 
of a similar quality and description, a deduction shall be allowed , 
from the gross rent, in the adjustment of the jumma of such 
dependent taluq, £Vt the rate of ten per cent, for the taluqdar 's 
profit or income, over and above a reasonable allowance for charges 
of collection according to the Zktent of the taluq.” 

8. The Court may, if it thinks that an immediate increase power . to 
of rent would produce hardship, direct tba^ the enhancement enSSmeeaMn^ 
shall be gradual ; that is to say, that the rent shall increase 
yearly by degrees, for any number of years not exceeding five 
until the limit of the enhancement allowed has been reached. 


9. When the rent of a tenure-holder has been enhanced 

by the Court or by contract, it shall not be again enhanced by the * 

Court during the fifteen years next following the date on which ySanf 
has been so enhanced. 

The fifteen years are to run from the first year from which the en- 
hanced rent is ordered to be paid. The words are, “ the date on ^ 
which it has been sb enlianced,” and not the date on which the 
liability to enbar)oemeut is declared by the court. 

Other incidents of tenures, 

10. A holder of a penOanent tenure shall not be ejected permanent 
by his landlord except on •the ground that he has broken a con- 

dition on breach of which he is, under the terms of a contract ^ 
between him and his landlord, liable to be ejected. 

Provided that where the contract is made after the commence- 


ment of this Act, the condition is coilsistent with tjie provisions 
of this Act. 


For definition of “ permanent tenure” seo Sub-Section 8 Section 

It is a tenure “ heritable and not limited to time.” It appears 
from Explanation III., Art 18 of the Digest by Mr. Justice 
Field that the word ** permanent” is used as the English equivalent 
of “ Istmurai'i” which indicates permanence of the tenure as to time, 
whereas makarari would seem to indicate permanence as regards 
the repi^ payable. The reader will observe that both permanent 
tenure-holders and rayats holdir^ at a rent or rate of rent fixed 
in perpetuity are clothed with WTe power of transfer and bequest 
like owners of other immoveable property, therefore though trans- 
ferability as an incident of occupancy rights has not been sanc- 
tioned, practically it has been conceded with regard to those 
occupancy holdings, the rents of which have not been changed for 
twenty years, and of which the landlord cannot prove a later origin. 

In Baja Lelanund Singh Bahadur v, Thakur Miinrunjon Singh, 13 
B. L. B. p. 133, the Privy Council observe : “The words Makarwi 
IstmAirari are used, and although it may bo doubt^l whether they 
mean permanent during the fife of the person to^hom they are 
granted, or permanent as regards hereditary descent, their lordships 
are of opinion that coupling these words with tile usage, the tenures 
were hereditary.” 

In Bilasmoni Dasi v, Sheo Prosad Singh, C 1 C. L. B. p. 219, the Privy 
' Council remark : — “ Their liprdships were referred by the learned 
Counsel for the respondent to several cases in the date Sudder Court, 

. ■ B ' 
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in which it was ruled that a lease at a fixed rent without more, did 
not import perpetuity, and that to create a perpetual lease, the ad- 
dition of the words * from generation to generation,* or other words 
importing perpetuity, were necessary. On the other band, it was 
held by the High Court at Calcutta, in a case of a Ghatwali tenure, 
where the words Makarari Istmurari were used, that the holding 
was perpetual. But this Committee, on an appeal from that decision, 
held that these words might mean either permanent dpring the life 
of the person to whom the grant was made, or permanent as regards 
hereditary descent (13 B. L. ft. 133). In the present case, the word 
Istmurari” is not used, the instrument is called the Mokurari 
Ijara” Pottah. And their Lordships, in the case of the Bengal 
Government v, Nawab Jafier Hossenkhau (5 Moore I. A. 498) stated 
their opinion to be that though Mokurari might import perpetuity, 
that was not the necessary meaning of the word. The question then 
is, whether the intention of the parties is shewn, by the other terms 
of the instrument, the circumstances under which it was made, or 
the subsequent conduct of the parties, with sufficient certainty to 
enable the Courts in the absence of words importing perpetuity to 
pronounce that the grant was perpetual.” See Ameeroouessa v, 
Moharaja Hetnarain Singh, S. B. A. 1853, 648. Sarobor Singh v. 
Mohendro Narain Singh, S. D. A, 1860, 577. Mode Narain Singh v. 
Kant Lai S. Di A. 1859; 1572. Mussamat Lakhu Konwar v. Roy 
Harekreshna Singh, 3 B. L. R. 226. Karuna Kor Mahte v. Niladhro 
Ohowdhry, 5 B. L. R. 652. 

“ Absence of words importing the hereditary character of the tenure 
’ may be supplied by evidence of long and uninterrupted enjoyment, 

* and of the descent of the tenure from father to son.” Gopal Lai 
Thakoor v, Tiluck Churider Rai 10 Moore I. A. 191, Satya 
Sharun Ghosal v. Mahesh Chunder Mittcr 2 B. L. R. P. C. 27. 
Baboo Dhanput Singh v. Gooman Singh, 11 Moore I. A.433. Joba 
Singh, 4 S. D. A. 271. 

tSttSSSsSn* Every permanent tenure shall, subject to the provisions 

of this Act, be capable of being transferred and bequeathed in the 
same manner and to the same extent as other immoveable property. ; 

** Subject to the provisions of the Act,” the conditions laid down i 

in sections 12 and 15 as regards private transfer and bequest, 
and s^twns 13 and 14 as regards involuntary transfer by sale ; 
in execution of decrees. The word “bequeathed” would seem 
„ . • to include devolution by succession intestate. 

tranSer^^of transfer of a permanent tenure by sale, gift, or ? 

IcSiuS.*'”*”* mortgage (other than a transfer by sale in execution of a decree, \ 

\} 

or by summary sale under any law relating to patni or other f 
tenures) can* be made only by a registered instrument. J 

(^) A registering officer shall not register any instru- 
ment purporting or operating to transfer by sale, gift, or mortgage, y 
a permanent tenure, unless there is paid to him, in addition to | 

any fees payable under the Act for the time being in force for the | 

registration of documents, a process-fee of the prescribed amount 
and a fee (hereinafter called the landlord's fee") of the follow- 
ing amount, Amely : — 

{a) when* rent is payable in respect of the tenure, a | 

fee of two |>er centum on the annual rent of the I 

tenuis: provided that no such fee shall be less I 

than bne rupee or more than one hundred rupees, and ; 
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(b) ' when rent is not payable in respect of the tenure, 
a fee of tWo rupees. 

(5) When the registration of any such instrument is 
complete, the registering 'officer shall s^d to the Collector the* 
landlord’s fee and a notme of the transfer and registration in the 
prescribed form, and the Collector shall cause the fee to be paid 
to, and the notice to be served on, the landlord in the prescribed 
manner. 

13. (/) When a permanent tenure is sold in execution of Transfer of 
' ' 11 . permaaent 

a decree other than a decree for arrears of rent due in respect 

thereof, the Court shall, before confirming the sale under section deem 

312 of the Code of Civil Procedure, requiie the purchaser to pay 

into Court the landlord’s fee presci^ibed by the last foregoing 

section, and such further fee for service of notice of the sale on 

the landlord as may be prescribed. • 

(S) When the sale has been confirmed, the Court shall 

send to the Collector the landlord’s fee and a notice of the sale 


in the prescribed form, and the Collector shall cause the fee to be 
paid 10 , and the notice to be served on, the landlord in the* pre- 


scribed manner. 

14. When a permanent tenure is transferred by sale in of 

execution of a decree for arrears of rent due in respect thereof, the l^nureby Sfie 
Court shall send to the Collector a notice of the sale in the pre- fecree’^^^^for 
scribed form. 


15. When a succession to a permanent teiwf^ takes place, BucceBsifitto 
the person succeeding shall give notice of the succession to the 
Collector in* the prescribed form, and shall pay to the Collector 
the prescribed fee for the service of the notice on the landlord and 
the landlord’s fee prescribed by section 12, and the Collector shall 

cause the landlord's fee to be paid to, and the notice to be served 

• • * 

on, the landlord in the prescribed manner. 


Section* 12, Cl. 3 During the deb^e on the Bill in Council, on the 
motion of the ^ou^ble the Maharaja of Durbhanga that the landlord 
may within 60 days notify that the transfer was against custom or 
contract, it was pointed out hy the Hou’bte Sir Steuart Bayley that 
^ the registration which the* Bill promoted was the registration of 
documents ^.nd not the registration of tenures ; a registered docu- 
ment did not have the same validity in any way. If the tenure 
was valid, well and good, if it was invalid, the registration could not 
make it valid, consequently whatever remedy the landlord may have 
without this Section, he had nowJ’ 
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Sections 12 to 15 are amplifications of the provisions* of Section 
Act VIII. (B. C.) of lb69, which ran as fallows : — “ All dependent 
talookdars and other persons possessing a permanent transferable 
interest intermediate between the zemindar and the cultivator, are 
required to register in the Sheristah of the zemindar or superior 
tenant to whom the rents of thefr talooks or tenutes are payable, 
all transfers of Aich. taluqs or tenures «>r portions of these by sale, 
gift or otherwise, as well as all succession thereto and divisions 
among heirs in cases of inheritance.” 

It will be observed that the words in the former law were permanent 
transferable interest;” it was left to the courts to determine what 
tenures were transferable, the present law declares what tenures 
are so. 


Bar to . re- 16. A person becoming entitled to a permanent tenure by 
oovery of rent ^ ® ... 

succession shall not be entitled to recover by suit, distraint or 

cession. Other proceeding any rent payable to him as the holder of the 

tenure, until the Collector *has. received the notice Mid fees referred 

• to in the last foregoing section. * 


Transfer of 
and auccei^ 
Sion to, share 
m permanent 
Unure- 


17. Subject to the provisions of section 88, the foregoing 
sections shall apply to the transfer of, or succession to, a share in 
a permanent tenure. 


CHAPTER IV. 

Raiyats holding at fixed rates. 

18. A raiyat holding at a rent, or rate of rent, fixed in 
Incidents of . 

holding at perpetuity — 
llTed rates. , ^ 

(а) shall be subject to the same provisions "C^^ith respect 

to the transfer of, and succession to, his holding as 
the holder of a permanent tenure, and 

(б) shall not be ejected by his landlord on, the 

ground that has broken a condition consii^tent 
with this Act, and on breach of which tie is, under 
the terms of a contract between him and his land- 
lord, liable to be ejected. 

' Jlvots whehold at fixed rates of rent :Nhich have not been changed from 
the time of the Permanent S^tlement are nut liable to euhance- 
inenA even^at the suit of auction purchasers under Act XI, of 1659, 
Bulfhur Moc^ijee v, Puddol^on Dey, 7 W. E, 176« 

■■ 
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CHAPTER V. 

Occupancy eaiyats. 

General. 

19. Every raiyat who immediately before the commence- continuM© 
ment of this Act has, by the operation ef any enactment, by 

custom or otherwise, a right of occupancy in any land shall, when 
this Act comes into force, have a right of occupancy in that land. 

Upon obvious juridical principles, those who have been already vested 
with rights of occupancy, t. c. non-resident tenants, would not be 
divested by the Act 

20. {1) Every person who fora period of twelve ^rai- 

whether wholly or partly before or after the commencement of rat.” 

* this Act, has continuously held as a raiyat land situate in any 
village, whether under a lease or otherwise, shall be deemed to 
have become, on the expiration of that period, a settled raiyat of 
that village. 

(2) A person shall be deemed for the purposes of this 
section to have continuously held land in a village, notwithstanding ^ 
that the particular land held by him, has been different at'differ- 
ent times. 

(3) A person shall be deemed, for the purposes of this 
section, to have held as a raiyat any land held as a raiyat by a 
person whose heir he is. 

(4) Land held by two or more co-sharers as a raiyati 
holding shall be deemed, for the purposes of this section, to have 
been held as a raiyat by each such co-sharer. 

(6) A* person shall continue to be a settted raiyat of a 
village as. long as he holds any land as a raiyat in that village- 
and for one year thereafter. 

{6) If a raiyat recovers possession of land under section 
87, he shall be deemed’ to have continued to be a settled raiyat, 
notwithstanding* his having been out of possession more than 
a year. / 

(7) If, in any proceeding under this Act, it is proved 
or admitted that a person bolds any land as a raiyat, it shall, as 
between him and tbe landlord under whom he holds the land, be 
presumed for the purposes of this section^ uutil the contrary is • 
proved or admitted, that he has for twelve years continuously 
held that laud on some part pf it as a raiyat 
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tore W person who is a settled raiyafc of a village 

gjupancy- meaning of the last foregoifg section shall have a 
right of occupancy in all land for the time being held by him as 
a raiyat in that village. 

(S) Every person who being a settled raiyat of a village 
within the meaning of the last foregoing section, held land as a 
raiyat in that village at any time between the second day of 
March 1883 and the commencement of this Act, shall be deemed 


to have acquired a right of occupancy in that land under the law 
then in force ; but nothing in this sub-section shall affect any de- 
cree or order passed by a Court before the commencement of this 
Act. 


Sections 20 and 21 embody the most sweeping change in the former law. 
Twelve years* continqous possession of i! piece of land was a condi- 
tion precedent to the accrual of a right of occupancy, so that it 
was an incident of land ; these sections make it an incident of 
status I every settled rayat” gets the right the inomeut he occupies 
land as a tenant. 

A raiyat who has held land in a village continnmisly for twelve years 
is “a settled rayat.'* The essential conditions of the definition 
* are continuous possession of tome land in the village as a raiyat, the 
presumption created by sub-section (7) section 20 should be borne 
ID mind in this conuectiou ; for definition of village*’ see sub-sec- 

* tion 7, section 3. 

The phrase “ settled raiyats” are used for Khudkasht raiyats of the old 
regulations. “ Two elainents/’ sa^s Mr. Justice Field, “went to 
make \ip a Khudkasht (1) residence in the village, (2) occupation 
of land forming part of the village.’ — Kent Commissiun’s Report, 
Vol. II. p. 405. 

In the great rent case of Thakooranee Dossee, Mr. Justice Campbell 
observes — 

There was doubt as to the mode or prescription by which a KKud- 
kasht^Q^ occupancy tenure was acquired, and^hich tenures were 
of this character. It was not certain whether mere settlement in 
the village on the ordinary rights, without limitation of tenure, gave 
such a right, or what length of prescription establisfieS that right.” 

Mr. Justice Trevor said, ^*at the time of the Decennial Settlement, the 
ryots were in Bengal as in other parts of India divided into 
Khudkasht or resident, and paekasht or non-resident. It has indeed 
been contended before us, that time is of the essence of a Khud- 
kasht tenure, that a ryot simply residing in a v^liige in which his 
land ia, is not a Khudkasht ryot, and that in or^r to constitute a 
Khudkasht ryot under the regulations, be must be a resident bei e- 
ditary ryot, and if he ^as not succeeded by right of heirship, he 
does dot; fall within that class of tenants. But it appears to me 
that, whether we look to the etymology of the word or the thing 
itself, there is no reasonable around lor question that Khudkasht 
ryots are simply cultivators oAhe land of tr^ir own village, who after 
being once admitted into the village, have a right of occupancy 
80 long as they pay the customary rents, and therefore with 
tendency to become hereditary, and with an interest in the pro- 
duce of the soil over and above the mere wages of labor and the 
profits of stock, in other words above the cost of production.” 
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Sir John Shore, in his minute dated 28th June 1789, says;— “It 
is, however, gene^lly understood that ryots by long occupancy 
acquire a right of possession in the soil and are not subject to 
be moved ; but this right does not authorize them to sell or 
mortgage it, and it is so far distinct from a right of property. This, 
like all other rights under a despotic or varying form of Govern- 
ment, is precarious.” # * • « Pottahs to the^^hudiasAl ryots, or those 
who cultivate the land of the village where they reside, are generslly 
given without any limitation of period, and express that they are 
to h(dd the lands paying the rents from year to year. Hence the 
right of occupying originates, and it is equally understood as a 
prescriptive law that the ryots who hold by this tenure cannot 
relinquish any part of the land in their possession, or change the 
speci^-s of c ultivation, without a forfeiture of the right of occupancy, 
which however is rarely insisted on ; he zemind ars demand and 
exact the difi^rence. I understand also that this right of occupancy 
is admit ted to extend even to the heirs of those who enjety it. 
Piiekasht ryots, or those who cultivate the land of villages where they 
do not reside, hold their lands upon a more indefinite tenure. The 
pottahs to them arc^ generally granted with a limitation in point 
of tune, and where they deem the terms unfavorable, they 
repair to some other spot.” * * * “• There are two other distinctions 
of importance also with respect to the right of the ryots. 
Those who cultivate the lands of the village to which they belong, 
either from length of occupancy or other cause, have stronger right 
than others, and may in some measure be considered as hereditary 

« tenants, and they ccnerally pay the highest rents. The other class 
cultivate lands belonging to a vilkge where they do not reside ; 
they are considered tenants at will ; and having only a temporary 
accidental interest in the soil which they cultivate, will not suBinit 
to the payment of so large a rent as the preceding class, and when 
oppressed, easily abandem the land to which they have no attach- 
ment.^ 3 Harington p.p. 422, 434 and 438. 

The following Extract from the despatch of the Secretary of State to 
the Government of India, dated 17th August 1882, shews the 
principles which have been elaborated in this Chapter ; — 

Para. 7. “ Head II. relates to one of the most difficult questions on the 
whole subject, and is that on which your proposals differ most 
widely from the views of the Kent Commissiou^riUid from those 
expressed in the letter of the Bengal Government. 

“The Rent Commission proposed to maintain the existing rule that 12 
years’ continuous possession of any land is required to give its 
holder a right of occupancy in it, but to guard against the failure 
of that rule in the future, as it has failed in the past, to promote 
security of tenure by imposing a penalty on eviction. This pro- 
posal, you state, has met with no support. The Lieutenant- 
Governor, still adhering to the principle that occupancy right shall 
depend bpon the status of the ryot, proposed to con er it on all 
resident Tyo\j& under the provisions of Section 19 of his Bill. You 
have fully considered this and oth^r schemes, and you have come 
to the conclusion that it is impossible to apply effectually the 
principle on which they are based. You, therefore, propose to take 
a classification of lands, instead of the status of the tenant, as 
the ba»is on which the recognition of the occupancy right shall 
be effected, and to attach that right to sdl “ ryotbi” lands as far as 
the interest in them of all but nomad cultivators and sub-tenauta 
of occupancy rights is concerned.’^ 

« « * . # • * 

Para. 11. “I would, therefore, suggest for your consideration whether, 
in place of adopting the principle you recommend as the basis of 
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the proposed legislation, it would not be desirable to introduce into 
the Bill provisions somewhat to the eflfecWthat every resident ryot 
shall have a right of occupancy in all the land which he holds in a 
village or estate if he has occupied for 12 years any land whatever 
, in such village or estate* It will be necessary, in actual legislation, 

to provide that ^ this right is not- forfeited by any sub-divisiou of 
estates or alteration of village boundaries.” 

The former law, with regard to rights of occupancy, was contained in 
Section 6, Act Vlil. (B.C.) of 1869. If a person cultivates land in a 
village by hired laborers or by servants, although he may not 
reside there, or if the cultivation is carried on t>n his behalf by 
members of his family at his risk, he will probably be deemed to 
hold” land under this Section. See 9 W. R. p. 579. 

The holding must be either by the person himseif or' a person whose 
heir he is ; consequently where a holding is transferred, the period 
during which the transferror holds cannot be added to the period 
of the transferee's possession, to make up the twelve years required' 
by the Section. 

Norendro Narayan Roy Eshan Chnnder’Sen, 22 W. B. 22, Hyder 
Buksh V. Bhubendro Debf 17 W. R. 179. 

Tara Prosad Roy v. Brojokant Acharjee, 15 W. R. 152. 

Cl. (4) Under the former law, an association of persons constituting a 
firm could not acquire a right of occupancy in respect of land taken 
I up by the firm for purposes of cultivation. 

Cannan v. Koylash Chunder Roy, 25 W. R. 117 ; Raikomul Daslee v. 
Laidley, 4 I. L. R. Cal. 957. 

• The right of occnpany does not accrue with regard to jnlkar or fishery 
rights, Juggobundhoo Saha v. Promothoriath Hoy, 4 1. L. R. 767. 

In Forbes v. Hamlal Biswas, 23 W. K. %1, the possession of the tenant 
was for five years joint with throe others, and single fur the re- 
mainder of the twelve years. It was held (Phear and Morris, J. J.) 
that in order that the right should accrue, the holding shoul i he by 
cue and the eame ri^ht (see also Mahomed Cbaoion v. Bam Proisad 
Bhugat, 8 B. L. R. 338). 

Payment of rent is not a condition precedent to the acquisition of the 
righir*Narain Roy v. Opnit Missr (Mitter and MTiclean, J. J ) I. L. R. 
9 Cal. 305. For acquiring the right of occupancy, two conditions 
only are necessary, the cultivation or holding of land.for a period of 
twelve years, (2) and holding or cultivating it as a raiyat. Musya- 
toolav. Noor Jahan, I. L R. 9 Cal. 308. 

22. {I) W lien the immediate landlord of an occupancy- 
holding is a proprietor or permanent tenure-holder, and the entire 
interests of the lamllord and the raiyat in the folding become 
united in the same persofi hy transfer, succession or otherwise, 
the occupancy-right shall cease to exist; but nothing in this sub- 
section shall prejudicially affect .the rights of any third person. 

(^) If the occupancy-right in land is transferred to a per- 
son jointly interested in the land as proprietor or permanent 
tenure-holder, it shall cease to* exist ; but nothing in this sub- 
seccioQ shall prejudicially affect the rights of any third person. 


Effect of ac- 
quisition of 
.0 c c u p ancy- 
Tlght by land- 
lord. 
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{3J A person holding land as an ijAradar or farmer of rents 
shall not, while so holding, acquire a right of occupancy in any 
land comprised in his ijard or farm. 

Explanation. — A person having a right of occupancy in land ' 
does not lose it by subsequently becoming jointly interested in 
. the land as proprietor or permanent tenure-holder, or by subse- 
quently holding the land in iJArd or farm. 

(01. 3.) Occupation by persons while holding ds farmers does not 
give them rights of occupancy, but antecedent occupation sufficient 
for acquisition of the right is not affected by the subsequent taking 
of a farm, Watson v. Jogendro Narain Roy, I. W. K. 76. The 
principle seems to be that the right of occupancy is a right dero- 
. gating from the proprietary righ^ and therefore while the superior 

right and the inferior inchoate right reside in the same person, the 
growth of the latter is suspended. 

See also 25' W. R. p.^. 503 and 556 ; W. R. January to July 1864, 
Act X. 77. In Syed Ameer Hitssein u Sheo iSahai, 19 W. R. 336, where 
a tenant cultivated and paid rent for land to persons who were 
proved to have no title, it was ruled : 

** The mere fact that the tenant for some years paid rent to persona 
who had no title, cannot take away from him the character of ryot, 
or prevent him from counting those years in the time necessary to ^ 
give him a right of occupancy.” See also Pundit Sheo Prokash Missr 
V. Ram Sahaiy 8 B. L. B. 165, Zoolfun Bebi v. Radhiea Proeom 
Ghose, 3 I. L. R., Cal. 560, 1 0. L. R. 388. 

Speaking of the right of occupancy, the judges say in the latter case ; 
that is not a right coij^erred by the lessor ; it is a right which, by 
virtue' of the laws, grows up in the ryot from the mere circumstance 
of cultivating land for twelve years or upwards and paying rent 
thereon,” 


Incidents of occupancy-rights. 

23. When a raiyat has a right of occupancy in respect of Rights of 
any land, he may use the land in any manner whibh does not IS^of uM^f 
materially impair the value of the land or render it unfit for the 
purposes of the tenancy, but shall not be entitled to cut down 
trees in contravention of any local custom. 

A lessee cannot build on land held by him for cultivation. Jugut 
Cbunder Roy Chowdry v, Eshan Chunder Banerjee, 24 W. R. p. 220: 

“ The stkthtory right of occupancy cannot be extended so ^ to 
make it iuclude complete dominion over land subject only to tho 
payment of rent liable to enhancement. The landlord is still en- 
titled to insist that the land shall be used for the purposes for which 
it was granted, and although a liberal construction may be adop- 
ted, it cannot extend to a complete change in the mode of enjoy- 
ment.” Baboo Lall Sahoo u. 'Deonarain Singh 1. L. R. 3 Cal, 781,* 

2 C. L. B. 295. In Kadumbini Babe u. Nobin Ohunder Aduck, 2 
W. R. 15, it was held that making holes in land for providing earth • 
for bricks or allowing others to do so would be doing permanent 
damage to the landlord’s properj^y. So would be the digging of a tank 
Moniudro Chunder Sirkar o. Muniruddee Biswas, 8 B, L. R. app. 40 

• 0 



18 


CHAPTER V. 


See Gopeekissen Gosaain t». Doulut Mir, 1 W. R. 166| where the 
lease reserved the right in all timber, then growing or hereafter to 
grow, to the landlord, and the tenant sold the trees. In Buttunjee 
Eduljee v. Collector of Tana, 10 W, R. O. 13, the Pn^yCounoil 
observe, the trees on the land were part of the land, and the right 
to cut down and sell those rights was incident to the proprietor- 
ship of the land.” 

• t 

In Anund Kumar Mookerjee v, Bissonath Baneijee, 17 W. R. 416, it 
was held that no tenant taking land is entitled to change the nature 
of that land from what it was when he got it^ or make a permanent 
alteration in the landlord's property ; in Tarini Churn Bose v. 
Bamjee Pal, 23 W. B. 298, the judges held that continual use of . 
land for twenty-hve years for making bricks, raises a strong pre- 
sumption of acquiescence on the part of the landlord ; where a tenant 
has been guilty of a breach of duty in the use of his land, such as 
making a tank in it, building on it improperly, or changing the 
character of the cultivation, such conduct does not necessarily operate 
as a forfeiture so as to render the tenant liable to ejectment. 

** The principle of giving protection to the landlord against improper 
usage of the land by the tenant was generally recognized in Burope.*’ 
His Excellency the Viceroy and President's speech : Debate on the 
Bill. 

^^The raiyat ought not to divert the land &om the purposes for which 
it was let.” Speech of Sir Steuart Bayley : Debate on the Bill. 

The tenant of an agricultural holding planted his jote with mango trees 
without the consent of bis landlord, thus changing the character of 
the land. More than three years afterwards the landlord sued for a 
mandataiy injunction to have the mango trees removed, it was held 
• that, having stood by and allowed the tenant to spend his labor and 
capital in the land without taking any action in the matter, the 
landlord was not entitled to a mandatary injunction. Myna Missr 
V, Rahkum, 1. L. B. 9 Cal. 609, Suppose a tenant, m ccutravention 
of the terms of his lease, builds upon land, does the building become 
the property of the owner or is the tenant entitled to remove it? It 
appears that in Calcutta, where such a matter would bo governed 
by the Hindu Law under section 17, 21 Geo. III. C. 70, the right to 
the building remains in the tenant, and does not pass to the 
owner. 

In re ThaEoor Chunder Poramanic, B. L. B., Supplement vol. F. B. 
596, see also Parbutty Bewa r. Woomatara Dabi, 14 B. L. B. 201, 
where the question turned on custom, Bussic Lai" Mudduck v, 
Loke Nath Kurmokar, I. L. B. 5 Cal. 689. 

But in the subsequent case of Jugut Mobini Dassee v. Dwarka Nath 
Bysack, 1. L. B. 8 Cal, 583 (Garth, C. J. and Pontifez, J., it was held 
that the law laid down in the Full Bench case is not intend^ 
specially as a rule of Hindoo law, but that the full Bench rather 
intended to deduce from these various authorities a rule of equity 
and good conscience to bs^generally observed in the Mofussil, and 
further that this rule is different from the law of equity and good 
conscience which is administered in Calcutta, and which is “ the self- 
same law of equity which is administered in the Courts of England.” 

^ The Court further decided that if the assignee of a life-estate built on 
land, he has no right to the building after the life-estate terminates ; 
the result is that in the Mofussil, where a person, in the bondfde 
belief he has a title to the land, builds upon it, and it is afterwards 
proved that the land belongs to another, he would have a to 
. oompsnsatiou or to remove the materials, 
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24. An occupsncy-raiyat shall pay rent for his holding at 
fair and equitable rates. » ‘ ”“*• 

25. An occupancy-raiyat shall not be ejected by his landlord 
from his holding, except in execution of a degree for ejectment 
passed on the ground — 

(a) that he has used the land comprised in his holding in 

a manner which renders it unfit for the purposes of 
the tenancy ; or, 

(b) that he has broken a condition consistent with the 

provisions of this Act, and on breach of which he is, 

. under the terms of a contract between himself and 

his landlord, liable to be ejected. 

26. If a raiyat dies intestate in ^respect of right of occu- 
Dancy, it shall, subject to any custom to the contrary, descend in 
ihe same manner as other immoveable property : provided that, 

Q any case in which under the law of inheritance to which the 
aiyat is subject, his other property goes to the Crown, his right 
»f occupancy shall be extinguished. 

** Speaking for myself, I am not all sure that a right of occupancy gained 
under Sec. 6 Act X, of 18$9 is necessarily heritable.’* 7. W. R. 
p. 628, perTeacock, 0. J. 

Norendra Narayan Roy Chowdry v. Eshan Chundra Sen, 13 B. L. R. 

274, 22 W. R. 22 ; Ajoodhya Prasad v, Imambandi, 7 W. R. 528. 

A right of occupancy per se is not transferable ; it may be so by local 
custom. The Act leaves the existing law untouched in this respect. 

** 15. Sections 23 to 26 of the amended Bill take the place of Sections 31 
to 36 of the Bill No. II. : but except a saving of custoitftis regards 
the descent of the occupiifncy right in section 26, the only important 
change they involve is the omission of all provisions regarding 
the transfer of the occupancy right, which, apart from the matter of 
sale in execution of a decree for rent (dealt with in Chapter XIV.), 
we now propose to leave to custom as under the existing law. 

16. The reasons for and against the proposal to make the occupancy 
right everywhere transferable by an express legislative enactment 
have been so fuHy discussed within the last three years, and are so 
well known to all interested in sucl^ matters, that we shall not' 
lengthen this Report by attempting to recapitulate them. It is 
enough to say that the Government of Bengal, in their letter of 15th 
September last, proposed to leave the law relating to the transfer- 
ability of the right for the present untouched in Behar, and that on 
a farther consideration of the question we are of opinion that the 
moat prudent course will be to onut the provisions relating to 
voluntary transfer altogether from the present Bill.** Beport of the 
Select Oommitteo, X2th February 1885. The transfer of a right 
of occupancy without the consent of. the landlord makes the trans- 
feree liable to ejectment. 


DevDlntlon 
of ooouiMmoy- 
rlghton death. . 
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CHAPTER V, 


In the Full Bench Case of Norendra Narayan Boy tf, Eshan Chunder Sen 
cited above. Couch, O.J.: “ Now if a ryot having a right of occupancy 
endeavours to transfer it to another person^and in fact quits his occu^ 
pation and ceases himself to cultivate or nold the land, it appears to 
me that he may be rightly considered to have abandoned his right, 
and that nothing is left in him which would prevent the zemindar 
^ from recovering the possession from the person who claims under the 

transfer.” 18 B. L! B. p. 288 ; where an* occupancy right was trans- 
ferred by execution sale, and the purchaser allowed the holders to 
remain on the land as his tenants at will, it was held that the land- 
lord was entitled to re-enter. Dwarkanath Missr v. Hurrish Chunder, 
4 I. L. B. Gal. p. 925. 

Sec. 116 Saves KhcmmNtej Jote^ 8ir^ and Zerat lands from the operation 
of the provisions of this Chapter, except under the particular cir* 
cumstances stated therein. 

Enhancement of rent. 

FraBiuiix>tio& 27. The rent for the time being payable by occupancy- 
• ju itabie raiyats, shall be presumed to be fair and eqpitable until the con- 
traiy is proved. 

o^Snha^^ 28. Where an occupancy-raiyat pays his rent in money, his 
mimeyrwat shall not be enhanced except as provided by this Act. 

Bnhaace- 29. The money-rent of an occupancy-raiyat may be on- 

usnt of ront 

by contract, hanced by contract, subject to the following conditions ; — 

• (a) the contract must be in writing and registered ; 

(h) the rent must not be enhanced so as to exceed by 

more than two annas in the rupee the rent pre- 
viously payable by the raiyat ; 

(c) the rent fixed by the contract shall not be liable to 
enhancement during a term of fifteen years from 
the date of the contract ; 

Provided as follows — 

(i) Nothing in clause (a) shall prevent a landlord from 

recovering rent at the rate at which it has been 
actually paid for a continuous period of not less 
than three yeai;^ immediately preceding the period 
for which the rent is claimed. 

(ii) Nothing in clause (6) shall apply to a contract by 
which a raiyat binds himself to pay an enhanced 
rent in consideration of an improvement which 
has been or is to be effected in respect of the 
holding by, or at the expense of, his landlord, 
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.and to the benefit of which the raiyat is not 
otherwise . entitled ; bat an enhanced rent fized 
by such a contract shall be payable only when 
the improvement "has been effected^ and, except, 
when the* raiyat is chargeable with default in 
respect of the improvement, only so long as the 
improvement exists and substantially produces 
its estimated effect in respect of^ the holding. 

(iii) When a raiyat has held his land at a specially low 
rate of rent in consideration of cultivating a 
particular crop for the convenience of the land- 
lord, nothing in clause (6) shall prevent the raiyat 
from agreeing in consideration of his being released 
from the obligation of cultivating that crop to pay 
such rent as he may deem fair and equitable. 

The proviso was inserted at the inataDce of the Hon’ble Mr. Evans. 

The effect of the Section is that the landlord is prevented from enhano-** 
ing the rents of his tenants by private arrangement wilh them 
beyond twelve and a half per cent., except in the cases mentioned 
in the proviso. These cases may be divided into three heads 

Ist. Where the landlord has already been realizing enhanced rent at the 
rate of more than twelve and a half per cent, for a continuous period 
of at -least three years. 

Xndly. Where the tenant agrees to the enhancement in consideration 
of an improvement effected by the landlord, the enhanced rent is 
payable while the improvement lasts and produces its estimated 
effect. And, thirdly, where the tenant agrees to pay a higher rent 
in consideration of being released from the obligation of cultivat- 
ing a particular crop, such as indigo, the oultivatioiiaE>f which might 
have induced the landlord to assess him at a light rate. 

In a suit by a landlord for enhancement,! fthe tenant alleges that' a- 
portioh of the laud is rent-free, the burden of preying a prima foude 
case as to this is on him, Newaz Bondopadhya 9, iaaliprosona 
Ghose, 6 C. L. B. 6. 

See also Hurry hur Mookeijee v Goomani Razee, Marshall 523 ; Gooroo 
Prosad Boy v. Jogobundo Mozoomdar, W. B. S. 15 ; Nehal 
Chunder^Mistreo Hurxy Prosad Mundul, 8 W. B. 163 ; Bebie 
AshrufoonifiBa v. Umany Mohun Deb Boy, 5 W. B. Act X. 48. * 

80. The landlord of a holding held at a money-rent by an ^^ha,»e ^e - 
>ccupancy-raiyat may, subject to the provisions of this Act, 
natitute a suit to enhance the -rent on one or more of the fol- 
owing grounds^ namely : — 

(a) that the rate of rent paid by the raiyat is below 
the prevailing rate paid by occupancy-raiyats for 
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land of a similar description and wifch similar ad* 
vantages in the same village^ and that there is no 
sufficiei^t reason for his holding at so low a rate ; 

(&) that there has been a rise in the average local prices 
of staple food-crops during the currency of the 
, present rent ; 

(c) that the productive powers of the land held hy the 

raiyat have been increased by an improvement 
effected by or at the expense of the landlord during 
the currency of the present rent ; 

(d) that the productive powers of the land held by the 

raiyat have been increased by fluvial action. 

Explanation. — “Fluvial action” includes a change in the 
course of a river rendering irrigation from* the river practicable 
when it was not previously practicable. 

The former law on the subject of enhancement of rents of occupancy 
raiyats was contained in Section 18 of Act VIII. of If 69 B.C., which 
ran as follows : — ** No raiyat having a right of occupancy shall bo 
• liable to an enhancement of the rent previously paid by him except 
on some one of the following grounds . — 

41 ). That the rate of rent paid by such raiyat is below the prevailing 
rate payable by the same class of raiyats for land of a similar de- 
scription and with similar advantages iu places adjacent. 

(2) . That the value of the produce or the productive powers of the land 

have been increased otherwise than by the agency or at the expense 
of the raiyat. 

(3) . That the quantity of land held by the raiyat has been proved by 

measurement to be greater than the quantity for which rent hae 
been previously paid by him.” 

The substitution of the words “ in fhe same village*,* for ** places adja- 
cent ** will considerably narrow the sphere of comparison. 

The addition of the words ‘’there is no sufficient reason, for his holding 
at so low a rate *’ will probably give rise to questions of difficulty 
in suits for enhancement. The standard of “ sufficiency ” may vary 
in each case and with every court. 

It will be seen that 01. (c) makes a substantial change in the former 
law, which made the tenant liable to pay enhanced rent if the pro- 
ductive powers of his land increased otherwise than at his expense 
or by his agency ; it wa^beld,’^under the former law, that the onus 
was on the landlord, Pooliu Behary Sen v. Watson, F, B., 9 
W, R. 190. 

Cate law on enhancement Notice what to contain : where a tenant 
holds several holdings, the notice should specify them, as al^o the 
enhanced rent demaudable on each separately, Udoytara Chowdraui 
V, bhibnath Surma, 9 0. L. E , 208, Dwarkiiath Haidar v. Huri 
Mohun Roy, 20 VV. R. 403. In Qonesh Chunder Hazra v. Ram 
Pria Debea, I. L. R, 5 Oal. 53, the tenant held 800 bighas comprised 
in 56 plots scattered over four villages, the landlord served a notice, 
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the heading of which was a mere abstract of section 18 of the 
Bent Act ; below this was a schedule of 56 plots of land. The 
Court (Birch and Mitter, J. J.) observed think a landlord is bound 
to inform his l^nant by written notice of the specific grounds on 
which he claims to enhance, and that the mere words of the clause 
are not enough.” 

Where notices have been held insufficient. Where the notice was worded ^ 
as follows ; ** as thS rent of the land has* been is below the rates 
prevailing in the pargana and in adjacent places, and as the produc- 
tive powers of the land and the value of the produce have increas- 
ed, and as the potit Linds have been cultivated, 1 am entitled to 
receive from you Rs- 79-1-6-7-1 IJ per annum. Goldpd Kumar 
Chowdry v. Hurochandra Nag, 4 B. L. R. App. 61. “ You the de- 
fendants pay less than other rycts in the neighbourhood, and 
therefore you are to pay for the future such and such r<ites.” 
Shumsul Osman v. Bansidhur Dutt, 7 B. L. R., Ap. 32. 

In Banee Mad hub Chowdhry v, Tara Prosunno Bose, 21 W. R. 33, Sir 
Richard Couch (C. J.^ observes speaking of the provision of the 
old law as to giving the tenant notice of the grounds upon which 
aii enhancement is sought. **The intention of that is that the under- 
tenant 'or raiy at shall he informed of the grounds upon which the 
landlord seeks to have the higher rent. This is not satisfied 
by giving a ndtice specifying all the grounds of enhancement 
mentioned in the Act, some of which may apply to one part of the 
land, and some to another. It leaves the tenant in uncertainty as 
to the grounds upon which the higher rent is demanded. It 
does not give hun the information which we think it was* 
intended he should have. In this case there are 59 plots of 
laud containing 124 beegas. It is impossible to suppose the 
same grounds of enhancement, even if they were consistent, 
would apply to every plot. One part may be subject t»» enhance- 
ment on one ground and another, part on another atid this notice 
does not enable the tenant to tell what it is that the landlord really 
asserts as to his right to enhance. ’’ 

In Shib Narain Gliose v. Aukhil Chuiider Mookerjee, 22 W. R,, 486, where 
the defendant held lands in four separate Moiizas, and there was a 
single uutice on the grounds that the productiveness of the land 
and the value of the produce have increased independently of the 
tenant's exertion and expeljse, and that the jumma is less than that 
current for purrounding lands in the same villaglS^ the High Court 
(Amslie and McDonell, J. J.) held the notice was bud, as regards 
the. uicreased productive powers of the laud, but good with respect' 
to the increased value of produce. 

The true rule seems to be that where the defects are such as may 
reasonably be held to mislead the tenant, or to prejudice him in the 
conduct of his case, they ‘will vitiate the notice. 

Who is competent to give notice. A manager appointed by the Court unde*" 
section ^43, Act VI II. of 1859, to- collect rent has no power to issue 
a notice of enhancement, Knette« muhuu Dutt v. Wells, 11 C. L. 
Where a zemindar served a nolice of enhancement on the raiyats 
of a mou^a, and afterwards granted a lease tboreof to the plaintiff 
it was held the latter was competent to sue on the basis uf such a 
notice, Khaahi Roy v. Farzai^d All Khan, ’9 B. JL. R., 125 

Mode of service. In a joint Hindoo family service on two out of three 
brothers who resided in the joint family house was held sufficient, 
the third brother residing in a different district, NobodeepChuuder 
Shaha andShonaram DtLS, 3. C. L. B. 359. 1. L. B., 4 Csi. 692. The 
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eonditiona under which eubatituted service can be valid must be 
proved, Buradakant Ro3r e. Eaj Chunder Burnoahil, 19 W. B. 353. 
A Buit for enbanceknent in respect of a. tenure held jointly cannot 
proceed except on notice to all the jSint tenants, Shumomoyee , 
a. Johur Mohomed. 24 W. B. 381, When a tenure was held by a 
Hindoo and three Sonthals, and it was shewn that service of the 
notice of enhancement had been personal on the latter, but only on 
the son of the fdrmer who was an aditlt, and living with his father 
as a member of a joint Hindoo family, it was held that the service 
on the Hindoo was not sufficient. Bydonath Mashant v. J. W, 
f Laidlay, 1. Xi. B* 10 Cal. 433.' 

^ihancement aenerctlly ; where the defendant obtained a decree in the 
Courts in India, declaring that the plaintiff was liable to pay enhanc- 
ed rent on account of his tenure, and subsequently recovered 
arrears of rent at the enhanced rate. The decree for enhancement 
was, however, reversed by the Privy Council ; the plaintiff then sued 
for a refund of the sums paid in excess ; it was^held by a majority of 
the Full Bench that such a suit would lie, Kali Churn Dutt v. , 
Jogeah Chunder Dutt, 1 O. L. K. 6. Where in asuit for enhancement 
the plaintiff failed to prove notice of enhancement, but the Court 

g ave a decree declaratory of the plaintiff’s right to enhance, it wus 
eld that such a decree .was conclusive in a subsequent suit for 
enhancement, Nuffer Chunder Pal Chowdry v. Poulson, 12 B. L. B. 
53. In Obhoy Chunder Sirdar v. Badhabuliab Sen, 1 C. L. R. 549, the 
defendant bad obtained a settlement of land for twenty years, and 
planted a betul-nut garden therein, on the expiration of the term 
the landlord sued to enhance on the ground that the productive 
> newer of the laud had increased, it was held he was entitled to do so. 
If a landlord, after be obtains q, decree for enhancement, keeps it m 
abeyance and accepts less rent for a term, be cannot without fresh 
' proceedings realize enhanced rents in accordance with the deciee, 
J^obin Chunder Sirkar n. Qour Chunder Saha, 7 C L. R. 161 1. L. B. 
769, where land is let under a Juiiglebooree lease the rent for the 
first few years being fixed at a reduced rate, and then at a 
particular sum as full rent, that rent cannot be enhanced, Huro 
Prosad Bay v. Jumnejoy Boiragee, 12 C. L. R. 251. In a suit 
for enhancement the defendant denied service of notice and liability 
of his tenure to enhancement ; the suit was dismissed on the 
ground, of non-eervice of tiotice, the Court however stated in its judg- 
ment th^it the tenure was enhaticable, although the decree omitted 
all mention of this, the defendant did not appeal ; in a subsequent 
suit for enhancement on a valid notice it was held that the former 
judgment was a bar, Keamat Kban v. Phadu Buldi,!.'^ B., 6 Cal. 
329. F. B. 


SI. Where an enhancement is claimed on the ground that 

the rate of rent paid is below the prevailing rate. 

• * 

(a) in determinitiir -vrliat is the prevailing rate, the 
court shall hav^ regard to the rates generally paid 
^during a period of not less than three years before 
the institution of ^e suit, and shall not decree an 
enhancement unless there is a' substantial difference 
between the rate paid by the raiyat and the 
prevailing rate found by the court ; 
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('b) if in the opinion of the court the prevailing rate 
of renl^cannot be satisfactorily ascertained without 
a local enquiry, the court may direct that a local 
enquiry be held under Chapter XXV. of the Code’ 
of Civil Procedure by such ’revenue officer as the 
Local GFovemment may authorize on that behalf 
under Section 392 of the said Code. 

(c) in determining under this section the rate of rent 
payable by a raiyat^ his caste shall not be taken 
into consideration, unless it is proved that by local 
custom caste is taken into account in determining 
the rate ; and whenever it is found that by local 
custom auy description of raiyats hold land at 
favourable rates of rent, the rate shall be determined 
in accordance with that custom ; 


(ci)in ascertaining the prevailing rate of rent, the^ 
amount of any enhancement authorized on account 
of a landlord’s improvement shall not be taken into 
consideration. 

Under the former law it was held that the rates are not restricted to 
those pf the Perguuah or the village, but may be rates of the places 
adjacent. Syed Sudurudeen Mutwalee v, Bhetoo Fulee, 5 W. B. 
Act X, 70. 

In Audhbehary Sing v. Dost Mohomed, 22 W. R. 185, it was held 
that it is not allowable to the court to strike an average of the 
rates of rent. In Tikaram Singh v, Mrs. Sandes (Jackson and 
MoDonell, JJ) 22 W. R. 335, it was held that although the landlord 
may not give evidence as to the rate of rent payable 1^ tenants of the 
same class holding lands of precisely similar quality and adjacent to 
those occupied by the tenant, yet it the comparison be made with * 
rates ^aid for lands of a somewhat better quality, and a proper 
enhanced rate awarded, it will be in conformity with the spirit of the 
law. See. 1, Agra Reports, p. 59. 


32. Where an enhancement is claimed on the ground of a 
rise in prices — ^ , 

(а) the Court shall compare the average prices daring 

the decennial period immediately preceding the 
institution of the suit with the average prices 
during such other decennial period as it may appear 
equitable and practicable to take for comparison ; 

(б) the enhanced rent shall bear to the previous rent the 

same proportion as the average prices during the 
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last decetmial period bear to the averse prices 
during the previous decenhiftl period taken for pur- 
poses of comparison : provided that, in calculating 
this proportion, the average prices during the latter 
period shall be reduced by pne-third of their excess 
over the average prices during the earlier period ; 

(c) if in the opinion of the Court it is not practicable to 
take the decennial periods prescribed in clause (a), 
the Court may, in its discretion, substitute any 
shorter periods therefor. 

In the case of Bhngruth Doss v. MohasoopBoy, 6 W. B. Act X. 34, it was 
held “the value of produce means an increase in its natural and 
usual value in ordinary years, and not, accidental and exceptional 
prices of a particular year.” 

The Act takes into account the average prices' of ten years immediately 
preceding the institution of the suit. 

Cl. (6 J The rule of proportion vras laid down in the Full Bench Case 
of Thakooranee Dassee v. Bisheshor Mookeijee, 3 W. E., Act X. 9. 

83. Where an enhancement is claimed on the ground of a 
landlord’s improvement— 

(a) the Court shall not grant an enhancement unless the 
improvement has been registered in accordance 
with this Act ; 

(3) in determining the amount of enhancement the Court 
shall have regard to — 

(i) the increase in the productive powers of the lands 
caused or likely to be caused by the improvement, 

(ii) the coat of the improvement, 

(iii) the cost of the cultivation required for utilizing 

the improvement, and , ^ 

(iv^ the existing •rent and the ability of the land to 
bear a higher rent ; 

(c) a decree under this section shall, on the application 
of the tenant or* his successor in interest, be sub- 
ject to re-consideration, in the event of the improve- 
ment not producing or ceasing to produce the 
estimated effect. 
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la Huro Proiad Roy Chowdiy v, Wooma Tara Debia (Kemp and Glover, 

JJ,J 2 W, B., Act X 12, it was held that “ a landlord ia not entitled 
to enhancement of %tiie ground of improvement where it is not 
proved that the inci'eased value of the land is due to such 
improvement. 

34. Where an enhaibcement is claimed-an the ground of an ejSScemeirt^ 

increase in productive powers due to fluvial action — inore^s^ of 

productive 

(a; the Court shall not take into account any increase lS?i3“actioS 
which is merely temporary or casual ; 

(&) the Court may enhance the rent to such an amount 
as it may deem fair and equitable^ but not so as to 
give the landlord more than one-half of the value 
of the net increase in the produce of the land. 

85. Notwithstanding anything in the foregoing sections, the 
Court shall not in any .case decree any enhancement which is 
under the circumstances of the case unfair or inequitable. 

In the Full Bench case of Thakooranee Dassee v. Bisheahor Mookerjee^ 

3 W. R., Act X. 29, it was held by a majority of the Court that the * 

words fair and equitable” in Section 5 of Act X. of 1869 ** meant 

not the rate obtainable by open competition, but the prevailing rate 

payable by the same class of ryots for land of a similar description 

and with similar advantages in the places adjacent.’’ In Huto 

Prosad Roy Chowdry v. Chundee Churn Boyragee and others, Wilson 

J, observes when land is let for the purpose of clearing jungle or ' 

other reclamation, and on this ground, or any other ground mentioned 

in the lease, a reduced rent is provided for the first few years, and it 

is said that the rent is to be at such and such a rate, a sum as the 

full rent, does that mean, as the words seem to import, that the full 

rent is to be the full rent as long as the tenure subsists, or is such 

a rent liable to eohancemeiit under the provisions of the Rent Law ? 

We agree with the Lower Appellate Court in thinking that the 
decision of the Privy Council in Sarada Soondory Dabee v. Golam 
Ali is an authority for holding that the former view is the true one, ' • 

and that* in the present case the rent cannot be enhanced. ** 

36. If the Court, passing a decree for enhancement, considers ^ 

that the immediate enforcement of the decree in its full extent mSt”*^***" 
will be attended with hardship to the raiyat, it may direct that 
the enhancement shall be gradual ; t];Lat is to say, that the rent 
shall increase yearly by degrees for *any number of years not 
exceeding five until the limit of the enhancement decreed has 
been reached. 

37. (i) A suit instituted for the enhancement of the rent 
of a holding on the ground that the rate of rent paid is below the 
prevailing rate, or on the ground of ‘a rise in prices, shall not be 
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eutertSiiaBd if withia the Bfteeu yesrs next pTeoediog its iostitO” 
tion the rent of the holding has been 'enhanced by a contract 
made after the second day of March 1883, or if within the said 
period of fifteen years the rent has been commuted under section 
40, or a decree has ^een passed under {his Act or any enactment 
repealed by this Act enhancing the rent on either of the grounds . 
aforesaid, or on any ground corresponding thereto, or dismissing 


the suit on the merits. 

(£) Nothing in this section shall affect the provisions 
of section 373 of the Code of Civil Procedure. 

Beduotion of rent 

38. (1) An occupancy-raiyat holding at a money-rent may 
institute a suit for the reduction of his* rent on the following 
grounds, and, except as hereinafter providled in the case of a di- 
minution of the area of the holding, not otherwise, namely 

(a) on the ground that the soil of the bolding has, with- 

out the fault of the raiyat, become permanently 
deteriorated by a deposit of sand or other specific 
cause, sudden or gradual ; or, 

(b) on the ground that there has been a fall, not due to a 

temporary cause, in the average local prices of staple 
food-crops during the currency of the present rent. 

(0) In any suit instituted under this section, the Court 
may direct such reduction of the rent as it thinks fair and equitable. 

In BamkaQt Chowdry v. Brindabun Ohunder Qopee,^2 W. R. Act X. 7l, 
the lease provided for enhancement if the lands should be found to 
exceed the area stated therein ; the area on measurement was found 
to be less : it was held that the tenant was not entitled to abatement. 

Price-liats. 

39. (1) The Collector of every district shall prepare, montk- 
■ ly, or at shorter intervals, periodical lists of the market-prices of 

staple food-crops grown in such local areas as th'6 Local-Qovem- 
ment may from time to tim& direct, and shall submit them to the 
Board of Revenue for approval or revision. 

(6) The Collector may, if so directed by the Local Govern- 
ment, prepare for any local area, like price-lists relating to such 
past times as the Local Government thinks fit, and shall submit 
the lists so ptepaaced to the Board of Bevenne for approval or 
rSvision; 
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{S) The Collector aboil, one month before submitting' 
a price-list to the Boa^d* of Bevenue under this section^ publish 
it in the prescribed manner within . the local area to which it 
relates, and if any landlord or tenant of land within the local 
area within the said period of one montlf presents to him in 
writing any objection to the list, he shall submit the same to the 
Board of Bevenue with the list. 

(4) The price-list shall, when approved, or revised by the 
Board of Bevenue, be published in the official Gazette ; and 
any manifest error in any such list discovered after its publication 
may be corrected by the Collector with the sanction of the Board 
of Bevenue. 

(5) The Local povemment shall cause to be compiled, 
from the periodical lists prepared under this section, lists of the 
average prices prevailing throughout each year, and shall cause 
them to be published annually in the official Gazette. 

(ff) In any proceedings under this chapter for an en- • 
hancement oy reduction of rent on the ground of a rise or fall in 
prices, the Court shall refer to the lists published under this 
section, and shall presume that the prices shewn in the lists 
prepared for -any year subsequent to the passing of the Act are 
correct, unless and until it is proved that they are incorrect. 

(7) The Local Government, subject to the control of the 
Governor-General in Council, shall make rules for determining 
what are to be-deemed staple food-crops in any local area and for 
the guidance of officers preparing price-lists under this section. 

The words In Sub-section 6 were “ prices shewn thereby,” the substitu- ’ 
tion of the words ** shewn in the lists prepared for any year sub- 
sequent to the passing of the Act,” was made at the instance of the 
Hon*bIe Mr. Hunter. The following extract from his speech will 
elucidate the text ; — 

^ The present Bill substitutes a new and sharp procedure for enhance-^ 
ment aif^* reduction of rents in place of an old and complicated 
one. Under the existing law, sucbk enhancements and reductions of 
rent are granted on the ground, among others, of increase or de- 
crease in the value of tbe produce. In order to obtain an enhance- 
ment on this ground, the landlord had first to prove an increase in 
prices of the actual crops token ofif the land ; second, to show the 
quantity and quality of those* crops ; third, to establish the arith- 
metical relation of the prices to the pr^uce, after making allow- 
ances for many incidental considerations and drawbacks, finally, he 
bad to work out a proportion statement between these complicated 
factors at present and in time 'past. The present Bill suDstitutea 
for this difficult and complicated process, the simple queation of a 
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rise or fall in prices of staple food crops. That is to say, . single 
fact of a rise or fall in prices, which was merely the initial fact to 
be ascertained under the old law, now befpmea the only fact to be 
established. The result is, that enhaacjements which were not prao 
ticable on this ground will now become practicable. The Bill 
further simplifies the burden of proof, in the first place, by confining 
the question to tjhe prices, not of the eactual produce of the land, 
but of certain staple food crops ; in the second place, by publish- 
ing price lists in the official Gazette^ which are to be accepted by the 
courts as presumptive evidence. In this way the Bill uairows the 
evidence to a single point, and it then provides that Government shall 
supply evidence on that .point. The Bill originally proposed that 
these lists Should be taken as conclusive evidence ; it appeared to 
the Select Committee, however, that it would be unsafe to assign 
so high a value to these lists, and the Bill, as now revised, accords 
only the value of presumptive evidence to these lists. In doing so, 
how'ever, I venture to urge that we have given the same legal 
value to two classes of evidence of which the real value is essen- 
tially different. For the lists to be published in the official Gazette are 
of two distinct classes ; old lists of prices, collected under no ade- 
quate safeguards of their accuracy \ anti new lists of prices, to be 
collected under the very efficient safeguards provided by this Bill. 

I believe that the future ‘lists to be compifed under those safeguards 
will be worthy of being accepted as presumptive evidence. But 

1 think there is evidence to show that the old lists collected 
without any of those safeguards cannot safely be accepted as pre- 
sumptive evidence. At a late stage in the Bill, a decennial period 
was substituted for prices in place of a. quinquennial period : so 
that the figures submitted to the Committee only enable me to 
show what the results would be of accepting those lists for the 
quinquennial periods originally contemplated. But if we take the 
price lists submitted to the Committee for quinquennial periods, 
they would give very different results in adioining districts, dis- 
tricts in which such difierences are not justified by the actual facts. 
We must remember that these lists are intended only to show the 
rise or fall in the purchasing value of silver ; and we know that 
the rise or fall in that value has not differed very greatly in ad- 
joining districts. But the lists on one side of the Hughli river 
would give an enhancement of 12 per cent, in Burdwan District, 
and one of 28 per cent, in Nadiya District on the other side. Fur- 
ther up the Ganges, the enhancement would be 10 per cent, in 
Patna district on the southern bank, and close on 20 per cent, in the 
Muzafarpur district on the Northern bank. Proc^ding eastwards 
the variations would be from 6 per cent, to 25 per cent in districts 
within a given radius of Calcutta. These widely dissimilar results 
are arrived at by calculating on the price list of rice alone. If we 
endeavoured to correct their discrepancies by adding a second crop 
to the calculation, say maize, as the Governmei^ would do, we get 
still more astonishing results. In the Bhagulpur district, rents would 
be enhanced 35 per centi if calculated in the average prices of rice 
submHted to the Comnflttee, but they would be reduced 46 per 
cent, if calculated in maize. In the next district but one to the 
west, Muzafarpur, rente would, on the same basis of calculation, be 
enhanced 20 per cent, if estipated in^rioe rates, but they would be 
reduced about 25 per cent, if estimated in maize rates. In Patna 
District, which is at places conterminous with these two districts^ 
the roductioii of rents, if estimated in maize, would not be 46 per 
cent, aa in Bhagalpur, nor 22 per cent, as iu Muzafarpur, but only 

2 percent. These results are worked out from the figures submitted 
^the Select Committee. I aware that they would be revised 
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befon they were published in the Gazette, but after careful enquiry, 

1 do not find that data now exist for correcting those old lists with 
. a degree of certaipty which ought to give to the results the value of 
presumptive evidence. J would ask the Council, therefore, 
while allowing the value of presumptive evidence to the new lists, 
to give the old lists neither more nor less value than they luid' 
under the Evidence'Act at the time wbemthey were collected, that 
is,_they shall be relevant evidence, but not presumptive. 1 submit 
this amendment not as an amendment on behalf of the zemindars, 
nor on behalf of the raiyats, but on the ground that it is just and 
fair to both. We are putting a sharp weapon in the hands 'of both 
landlords and tenants, a double-edged weapqn which may produce 
startling results both in the enhancement and in the reduction 
of rents. 

Commutation. 

40. fl) Where an occupancy-raiyat pays for a holding 
rent in kind, or on the estimated value of a portion of the crop, ^5.*'*** *** 
or at rates varying with the crop, or partly in one of those ways 
and partly in another, either the raiyat or his landlord may apply 
to have the rent commuted to a money-rent. 

The application may be made to the Collector or 
Sub-divisional Officer, or to an officer making a settlement of< 
rents under Chapter X., or to any other officer specially authorized 
in this behalf by the Local Government. 

('SJ On the receipt of the application, the officer may 
determine the sum to be paid as money-rent, and may order that 
the raiyat shall, in lieu of paying bis rent in kind, or otherwise 
as aforesaid, pay the sum so determined. 

C4J In making the determination, the officer shall have 
regard to — 

faj the average money-rent payable by occupancy-raiyats 
• .for land of a similar description and with similar 
advantages in the vicinity ; 

(b) the average value of the rent actually received by 
the landlord during the preceding ten years, or 
duHng any shorter period for which evidence- may 
be available ; and, • 

(cj the charges incurred by the landlord in respect of 
irrigation under the system of rent in kind, and 
the arrangements made on commutation for con- 


{6 ) The order shall be in writing, shall state the grounds 
on which it is made, and the time from which it is to take effect 
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and shall be subject to appeal in like manner a&r if it were an 
‘ order made io an ordinary revenue proceeding. 

(6J If the application is opposed, the officer shall con- 
*8ider whether under all the circumstances of the case it is reason- 
able to grant it, and ^hall grant or refuse *it accordingly. If be 
refuses it, he shall record in writing the reasons for the refusal. 

The following extract from the note of the Hon’bje Mr. Justice Field may 
throw light on the history of this provision in the Act : — ** Tithes 
were formerly paid in kind, e, the person entitled to the tithe 
received a tenth of the crop. This system was found to be vexatious 
in the extreme, and productive of disputes and litigation, just as the 
system now in force in parts of Behar produces Constant irritation 
and oppression. It was finally decided to be a source of so much 
bitterness and want of charity, that the following rules were laid 
down for the conversion of tithes into a money payment (1) find 
the gross average money value of the tithe of a parish or district for 
seven years ending on Christmasday of 1895, (2) apportion the amount 
of that value upon the lands of the sevoral tithe-payers, (3) ascer- 
tain how much corn could bo purchased with such amount, oiie-third 
of it to be laid out in wheat, one-third in barley, one-third in oats, 
at the average price of com for the seven years preceding 1835, (4) 
in every future year make payable the price of the same quantity 
of wheat, barley and oats at their average prices founded on a like, 
calculation of the official returns for the seven years ending at each 
preceding Christmas.” — Mr, Justice Field’s, Digest : Note on 
Enhancement, pp. 250-51. 
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Non-occupancy-kaitats. 

41. This chapter shall apply to raiyatsnot having a right of 
occupancy, who are in this Act referred to asnon-occnpancy raiyats. 

42. When a non-occupancy-raiyat is admitted to the occu- 
pation of land, he shall become 'liable to pay such rent as may be 
agreed on between himself and his landlord at the * time of Jiis 
admission. 

43. The rent of a non-occupancy-raiyat shall not be enhanc- 
ed except by registered agreement or by agreement under section 
46. 'Provided that nothing in this section shall preVent a landlord 
from recovering rent at the rate at which it has been actually paid 
for a continuous period of not less than three years immediately 
preceding the period for which tl\e rent is claimed. 

44. A non-occupancy-raiyat shall, subject to the provisions 
of this Act, be liable to ejectment on one or more of the follow- 
ing grounds, and not otherwise. (namely):— 

(<t) oo. the^giound that he has failed to pay an arrear of rent; 
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(6) hn the ground that he has used the land in a manner 
which renders it unfit for the purposes of the 
tenancy, or that he has broken a condition con* 
sistent with this Act, and on breach of which he is,* 
under the terms of a contract between himself and 
his landlord, liable to be ejected ; 

(c) where he has been admitted to occupation of the land 

under a registered lease, on the ground that the 
term of the lease has expired ; 

(d) on the ground that he has refused to agree to pay a 

fair and equitable rent determined under section 
46, or that the term for which he is entitled to hold 
.at such a rent has expired. 

The former law wm that if a noii-OTOupancy tenant held land without 
a term, or held over, he was liable* to eviction after notice. The Act 
limits the exercise of the landlord’s power to evict, to specific cases 
stated in clauses (a) to (d,) 

The regulation of the rent of a non-occupancy tenant is left to contract 
only when he enters into possession : if he continues in possession 
on the expiry of his term, it would seem from the terms of section 
47 that his rent is to the regulated by the Court, and not by the will 
of the landlord. 

It was held under the former law that if, notwithstanding the service of 
notice, the tenant remained in possession, he would have to pay a 
fair and equitable rent only, 1 B. L. B. F. B. 25. 

45. A suit for ejectment on the ground of the expiration of conditions of 
the term of a lease shall not be instituted against a non-occupancy- 

raiyat, unless notice to quit has been served on the raiyat not 
less than six mhnths before the expiration of the term, and shall 
not be instituted after six months from the expiration of the 
term. 

The rules for tihe service of notice under this section and Cl. (4) section 
45 will be prescribed by the Local Government. A cultivating raiyat, 
not having a right of occupancy and not holding for a specified term, 
was ejected by tbe landlord’s putting in a fresh tenant. The ejected 
tenant bibught a suit for recovery of possession ; it was bejd that 
^ his tenancy could only be detenpined by a reasonable notice to 
quit. F. B. Bajendronath Moekopadhya v. Basedur Bohoman 
Khondkar, I. L. B., 2 Cal. 146. 

Under the old law, the question what was a reasonable notice to quit 
was left to the court to decide in each case. See Jagat Chunder 
Boy V. Rup Chand Change Boy, I. L. B. 9 Cal. 48. 

46. (1) A suit for ejectment on the ground of refusal to 
agree to an enhancement of rent shall not be instituted against 
a non-occupancy-raiyat unless the landlord has tendered to the 
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i^yat an agreement to pay the enhanced rent, and the raiyat 
within three months before the institutipn of the suit refused 
to execute the agreement. 

■ {S) A landlord, desiring to tender an agreement to a 

raiyat under this section, may file it in the office of such court 
or officer as the Local Government appoints in this behalf for 
service on the raiyat. The court or officer shall forthwith cause 
it to be served on the raiyat in the prescribed manner, and when 
it has been so served, it shall, for the purposes of this section, be 
deemed to have been tendered. 

(5) If a raiyat on whom an agreement has been served 
under sub-section (^) executes it, and within one month from the 
date of service files it in the office from vffiich it issued, it shall 
take effect from the commencement of the agricultural year next 
following. 

(J!^) When an agreement has been executed and filed by 
h raiyat under sub-section (5), the court or officer in whose office 
it is so filed shall forthwith cause a notice of its being so executed 
and filed to be served on the landlord in the prescribed manner. 

\5) If the raiyat does not execute the agreement and 
file it under sub-section (Sj,he shall be deemed, for the purposes 
of this section, to have refused to execute it. 

(6) If a raiyat refuses to execute an agreement tendered 

to him under this section, and the landlord thereupon institutes 
a suit to eject him, the court shall determine what rent is fair 
and equitable for the holding. • ■ 

(7) If the raiyat agrees to pay the rent so determined, 
he shall be entitled to remain in occupation of his holding at 
that rent for a term of five years from the date of the agreement, 
but on the expiration of that term shall be liable * to ejectment 
under the conditions mentiened in the last foregoing section, 
unless he has acquired a right of occupancy. 

(8) If the raiyat does not agree to pay the rent so deter- 
mined, the court shall pass a decree for ejectment. 

(9) In determining what rent is fair and equitable, the 
court shall have regard to the rehts generally paid by raiyats for 
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land of a umilar description and mth like advantages in the same 
village. 

(^10) A decree foV ejectment passed under this section shall 
take e£fect fiom the end of the agricultural year in which it is passed. 

Section 46 embodiee an entirely novel provieion. The procedure for 
the ejectment of a nbn-ocoupancy tenant, on the ground that he has 
declined to pay an enhanced rent demanded by the landlord, is mado 
extremely complex. In the first place, he is to be tendered an 
agreement, either privately or through the court, or through such 
officer as may be appointed by the Local Government. If be does 
not execute and file the agreement, the landlord may sue to eject ; 
thereupon the court shall determine what rent shall be fair. If the 
tenant agrees to pay the rent so determined, he may remain on the 
land for five years on payment of such rent. If he does not, he is 
liable to eviction. 

Speaking of the provisions of this section, Mr. Justice Field observes : 

** When the agreement is tendered to the raiyat out of court, he will 
deny the tender, and when it is served through the court, he will 
deny the service, add the experience of enhancement notices shews 
how extremely difficult it is for the landlord to prove tender or 
service. The result will be that ejectment will rarely if ever prove 
successful^* — Sup. Qaz. India^ 11th October 1884, p. 65. 

The word “ raiyats*’ in sub-section 9 evidently refers to those of the same 
class. 

In Pitumbur Kurmakar v. Ramtouoo Roy, 10 W. B. 122, the tenant was 
found to have no right of occupancy, and the landlord sought to 
enhance bis rent, amongst other grounds, on the ground that the land 
was situated on the banks of a navigable river, and that a Govern- 
ment road had been opened in the neighbourhood ; it was held he 
was entitled to do so. ^ 

47. Where a raiyat has been in occapation of land, and a lease 
is executed with a view to a continuance of his occupation, he is 
not to be deemed to be admitted to occupation by that lease for 
the purposes of this chapter, notwithstanding that the lease 
may purport to admit him to occupation. 

A non-occupancy tenant is liable to pay only fair rent if the landlord sues 

for enhancement of rent. Jeeunlai Jba v, Kalinath Jha, 5. R. W. 41. ' • 

CHAPTER VII. 

Undee-Raiyats. 

48. The landlord of an under-raiyat holding at a money- 
^ent shall not be entitled to recovej rent exceeding the rent 
which he himself pays by more thSn the following percentage 
of the same (namely) : — 

(a) when the rent payable by the under-raiyat is payable 
under a legistered lease or agreement — fifty per 
cent. ; and 

(h) in any other case — twenty-five per cent. 
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49. An nader^ynt shall not be lud)Ie to be ejtotod by his 
• ' ■ landlord, except— 

(a) on the expiration of the term of a written lease ; 

(b) when holding otherwise than under a written lease, 
at the end of the agricultural year next following 
the year in which a notice to quit is served upon 
him by his landlord. 

t, mrnmmmmmmmmtmm 

CHAPTEL Vin. 

OiENiaiAL Provision as to Bent. 

Rvl^ a/nd preemvpiwna as to of rmt. 

< ^ 60, (1) Where a tenure-holder or raiyat and his predecessors 

interest have held at a rent or rate of rent which' has not been 
dianged from the time of the Permanent Settlement, the rent or 
rate of rent shall not be liable to be increased except on the 
^ground of an alteration in the area of the tenure or holding. 

(S) If it is proved in any suit or other proceeding under 
this Act that either a teuure-holder or raiyat and his predecessors 
in interest have held at a rent or rate of rent’ which has not been 
changed during the twenty years immediately before- the institu- 
tion of the suit or proceeding, it shall be presumed, until the 
contrary is shown, that they have held at that rent or rate of rent 
from the time of the Permanent Settlement : 

Provided that if it is required by or under' any enactment 
^t in any local area tenancies, or any classes d tenancies, at 
’ fixed rents or rates of rent shall be registered as such' on, or be- 
fore, a date specified by or under the enactment, the foregoing 
presumption shall not after that date ai^ly to any tenancy, or, 
as the case may be> to any tenancy of that class in that local area 
unless the tenancy has been^so registered. 

(S) The'operation df this section, so &r as it relates to 
land held by a raiyat, shall not be affected by the fact of the land 
having been separated from other land which formed with it a 
nngle holding, or amalgamated with other land into one holing. 

( k) Nothing in this section shall apply to a tenure held 
for a term of years or determinable at the will of the Umdlmrd. 
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The Select Committee observe — 

** We have omitted from the section (50) which enacts the well known 
presumption arising from holding at a rate unchanged for 20 years, 
the sub-section M^hich made the sub-section applicable to produce 
rents, as opinions were opposed to it.” — See Mohomed Yacoob Hussein 
e. Shaik Chowdry Wahed All, 4 W. B. Act X. 23. • 

The essential words of section 4 Act Vlll. of 1869 (B. O ) were, when- 
ever it shall be proved that ^e retU cU which Icmd ts Ac., 

and it was held that the mode in which the tenant acquired the 
land did not affect the application of the rule. Tirtha Nund 
Thakoor v. Herdu Jha, I. L. IL 9 Oal. p. 252 ; Ramnath Lai Bhagut 
e. Watson per Peacock, O. J., 1 Hev. and P. J. p. 54 ; Rajkishore 
Mookerjee v. Huriyhur Mookerjee, 10 W. B. p, 429 ; Kashinath 
Lushkur v. Bamasoondery, 10 W. R p. 117. 

The substitution of the words ^Henure-holder or raiyat and his predecessor” 
would seem to make the mode of acquisition of the land an im- 
portant factor in considering the question of the continuity of 
the payment of rent. The payment of rent must be uniform daring 
the incumbency of the tenure-holder or raiyat or bis predecessor in 
interest, and it is submitted where the land is not transferred, as 
in the*case of Tiifthanund Thakur, the presumption would not arise. 

Sbction 50, Sub-section (2.) If it is proved — u e, proved to the satis- 
faction of the ‘Court, and not ‘necessarily by the best evidence, 

3 W. R., Act X. Rulings, p. 14, Hurronath Roy Ohowdry Bibi 
Khojesta Khatoon. 

The fact alone that sums were paid in some years leas than the pay- 
ments in other years or less than the ffaed rate, may ^mit of 
explanation, and aoes not necessarily shew that defendant's ‘ holding 
is not a holding at a fixed rate. 

Hurronath Roy v. Chittramony, 3 W. R. Act X. 122. 

The break of one year in 20 is not sufficient to set aside the presump- 
tion that the receipts for 19 years prove thepayment of a uniform 
rentr Tarini Kanth Lahoree Chowdry ^au Mohan Surma, 3 
W. R. Act X. 123. 

Where there was a division of the holding which led to ascertain area, 
being given to one and certain other area to another co-sharer, and 
the rates assessed on each portion were different, but the total 
rent remained the same, held such a ciroumstanoe would not vitiate 
^e ^apumption. Copal Chunder Bose, Appellant, 3 W. R. p. 132 

Sub-Division of, addition to or subtraction feom a holding made with the 
cofiseTot of the zemindar does not destroy its continuity. 3 
W. R. p. 135, Hills V. Hurro Lai Sen. 

It is not necessary that payment of rent at 20 years at an uniform rate 
should be proved by full \egal and direct, and net by presumptive, 
evidence. Radha Nath Sirkar, p. 151, 3 W. R. Act X. 

Where the tepanb pleaded that he had paid a uniform rate of rent, and 
was therefore protected under Section 4 ; that the land Was held at 
fixed rates by his grandfather, and it came to him by inheritance 
from what period he conld hot exactly say, but that it was 
a tenure of long standing ; the High Court ruled it was not 
necessary to plead specially that he held from the Decennial Settle- 
ment. Hem Chunder Chatteiji, p. 163, Act X. vol. 3 W. R. 

Where a tenant simply plead^ he was not liable to pay enhanced 
rent, and filed 21 years* receipts, the plea was held to he sufficient. 
Koonwar Raj Kumar Roy, AppeUaut, p. 70 Act X. Rulin^,,III. W. R. ' 

Where the tenant pleaded tlmt two tenures were created in 1173 and 
consolidated in 1245, and subseq^uently again divided with the 



36 


CHAPTER VIIL 


landlord's consent, but that such re-arrangement ,leffc the rent nn- 
obanged. Held that if the assertion were jprored, it would not 
vitiate the presumption. Baj Kumar Hooker ji. Appellant, 2 W. B. 
Act X. p. 2. 

Bominal reduction in the rent is not sufficient to prevent the presump- 
tion arising. Ibid p. 74, nor is it necessary to plead specifically that 
the tenant has held from before the Permanent Settlement (Ibid, p- 
74) where the tenant pleads a manrosee pattah which is found false, 
he cannot fall back upon the presumption. Petumber Shaha e. 
JeebuQ Singh, 2 W. R. Act X. p. 6 ; nor where he pleads a paUa 
subsequent to the Settlement Ibid, p. 30. 

Receipts for 20^ consecutive years are not necessary to give rise to the 
presumption. Ibid p. 60. 

An unexpldftied variation of one rupee in a total jumma of Rs. 60 is 
not a material variation so as to deprive a tenant of the benefit of 
the presumption of uniform payment from the Permanent Settlement. 
Anund Lai Chowdhary v. James Hill, 4 W. R. Act X. p. 33. 

Where a raiyat proves to the satisfaction of the court that he has paid 
the same rate of rent for 20 years, the production of a patta sub- 
Bequent to the Settlement, if its terms are not inconsistent with 
the inference that the tenancy is a continuance of a former state of 
things, will not defeat the presumption. Kissen Mohun Ghose v, 
Bshan Obunder Mitter, 4 W. B. Act. X. p. 36. Koruna Moyee Dasee 
V. Shib Ohunder Dey, 6 W. R. Act X. 60- 

Froduction of a pattah not necessary before a raiyat can claim the 
benefit of the presumption. Nyamutulla v. Qobind Ghunder Hutt, 

. 4 W. R. 26. 

The admission of a raiyat that his tenure was acquired thirty or thirty- 
five years ago rebuts the presumption Mugno Moyee Dabee v. 
.Huro Ohunder Proot, 6 W. R. Act X. 27. 

Uniformity in the rate and not in the amount is essential. Messrs. 
Moran & Co. v. Anund Chunder Mojoomdar, 6 W. R. Act X. p. 35. 

Variation of a few annas would not affect the presumption. Tara 
Soondari Barmonya v, Shibeshwar Chatterjee, 6 W. R. p. 50. 

Uniform payment of rent must be proved, not presumed. Ram Kishen 
Mundul V, Chand Mundul, 5 W. R. Act X 84, where the defendant 
did not especially allege that he held at a fixed rate from the time 
of the Settlement, but pleaded that he and his brother bad been in 
possession for a long time, and claimed to hold ati a fixed rate under 
Sec. 4 Act X. of 1859 : it was held his plea was good. Our Das 
Mundul V, Shaikh Darbari, 5 W. R. Act X, 86, Rakbal Dass Tewary 
V. Kenaram Haider, 7 W. R. p. 242 ; Poolin Bebary Sen v. Nemy 
Chand, 7 W. R. p. 242. Zemindars’ collection papers, even when 
attested, are not conclusive proof that the raiyat has paid at a varying 
rate. Gopal Mundal v. Nabo Kissen Mookerjee, 5 W. R. Act X. 83. 

Uniform payment must be established for twenty years, before the 
tenant can have the benefit of the presumption. Premsahoo Vm 
Shekh Kyamut Ally, 6 W. R. Act X. 90. 

Positive proof is requisite tq rebut the presumption Anung Soondari 
Chowdhurani v, Durga «Moni Debi, 6 W. B. Act X. 91. Bam 
Lochun Gopi e. Bama Soondari. Ibid 95. 

A trifling difference in the amount of rental paid is insufficient to affect 
the presmnption, Munsow Ally v. Bunao Si^h, 7. W. R. Act X p. 
282. Bisheshwar Chuckerbutty v. Woma Charan Sing, 44, where 
the defendant’s allegation, whether oral or written, suggests a 
commencement of the holding at a much later period (i. a. than 
the Permanent Settlement), and his evidence is of the same charac- 
ter, then 1 do not think we can give such effect to bis defence, 
or Imt the pxesumption claimed will arise from the proof of 20 years’ 



BttNOA.L TENANCY ACT* 


37 


, oooupa};ion ,at a rent unchanged,” per Jackson^ J., in Eureok Singh 
V, Toolsi Ham Sahai, V W. K p, 84, 

We frequently find that in dealing Nith thfe presumption, the courts 
below, instead of^ addressing themselves to the question at issue, 
vi'g, tohether the rent has been changed or ?^ot, confine their enquiry to 
one point, v\s. whether one uniform rate has been paid or not. There* 
might be cases in which a raiyat might n^t have paid his rent for 
many years prior to the institution of the suit for enhancement, but 
if there be no change in the rent payable by him he is not to be de- 
prived of the presumption which the law has expressly laid down 
for his benefit,” per Mr. Justice Dwarka Nath Mitter, in Ahmed 
Ali V, Golam- Gutfoor, 11 W. li. Act X. p. 432. See observations of 
the Court to the same effect in Sham Churn K!undu v. Dwarka Nath 
Kobiraj, 19 W. B., 100. 

In Kundu Messer v, Qonesh Singh 16 W. R. 193, Mr. Justice Mookerjee 
observes The intention of the legislature appears to us to be 
that where a ryot states that his tenure dates so far back as the 
date of the Permanent Settlement, and pleads that he has been 
paying rent at an uniform rate from that time, he is entitled to the 
benefit of a presumption under Act X. if he can show that he has 
been paying rent*at the same rate for 20 years next preceding the 
year of suit. But it is merely a presumption which the legislature 
thought it necessary to give to a lyot because the permanent settle- 
ment had been made at a very early period, and because it would be 
impossible at this distance of time for a ryot to show by any strict 
proof that he has been paying rent at the same rate from that time. 
But from the defendant’s own statement and his title deeds it i^ 
apparent that hia tenure commenced from a date later than the 
permanent settlement, surely he is not entitled to any presumption 
that the tenure existed from before.” " In Badha Gobind Boy v,, 
Shama Soonduri Dabee, 21 W. K. 403, which was a suit for enhance- 
ment, the defendant relied upon a chit of 1257 to prove that he had 

E aid a uniform rent for twenty years, and stated that his receipts 
ad been destroyed by fire. The chit showed his rent was the same 
as that mentioned in the plaintiff’s notice of enhancement. The 
plaintiff did not prove there was variation of the rent but tried to 
establish a later origin of the tenure, the Court held the chit was 
good independent evidence upon which the presumption might 
legally be founded. Pearee Mohun Mookerjee v. Koylash Chunder 
Byragee, ^3 W, R. 68, follows the Full Bench Case in 6 W. R. 
Act X. 50. 

In Baboo, Jafi Chowdry v. Jasadhur Miss^er, 1 C. L. R. 392 (Jackson and . 
Kennedy, J. J.) the defendant proved that he had held the land 
for over twenty years at an unchanged rent, and he claimed the 
benefit of the presumption which by law arises under such circum- 
stances. This was met by the plaintiff producing a potta of the 
year 1202 (1795) which was said to be the origin of the tenure, it 
was held that the pottah must be proved to be genuine, to refer to the 
tenure in suit, and that it must further bo established that by *it the 
rent was fixed at the date it bore* see also Sarut Soondori Dabia v. 
Anund Mohun Ghuttuck, 4 0. L, ft., 448 and I. L. R. 4 
In Dukhina Mohun Roy v, Kurimoola Mukhteer, XII. W. B. 243, 
Norman, J., held that the rule laid down in Section 4, Act X of 1869, 
ought to be applied even to suits not under the Act. 

51. If a question arises as to the amount of a tenant’s 
rent, or the conditions under which he holds in any agricultural 
year, he shall be presumed, until the contrary is shown, to hold 
at the same rent and under the same conditions as in the last 
preceding agricultural year. 
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Alteraii<:^ 6f rmt on alteration of area. 

AUvraUonbt S2. (1) Every tenant shall — 

(a) be liable to pay additional rent for all land proved by 
' t meaBurement to be in excess of the area for which 

rent has been previously paid by him, unless it is 
proved that the excess is due to the addition to the 
tenure or holding of land which, having previously 
belonged to the tenure or holding, was lost by diluvion 
or otherwise, without any reduction of the rent 
being made ; and, 

(b) be entitled to a reduction of rent in respect of any 
deficiency proved by measurement to exist in the 
area of his tenure or holding as compared with the 
area for which rent has been previously paid by 
him^ unless it is proved that the deficiency is due 
to the loss of land which was added to the area of 
the tenure or bolding by alluvion or otherwise, and 
that an addition has not been made to the rent in 
. respect of the addition to the area. 

(S) In determining the area for which rent has been 
previously paid, the Court shall, if so required by any party to 
the suit, have regard to — 

( a) the origin and conditions of the tenancy, for instance, 

whether the rent was a consolidated rent for the 
entire tenure or bolding ; ^ 

(b) whether the tenant has been allowed to hold additional 

land in consideration of an addition to his total rent 
or otherwise with the knowledge and consent of 
the landlord ; 

(c) the length of time during which the tenancy has 

lasted without dispute as to rent or area ; and 

(d) the length of the iheasure used or in local use at the time 

of the origin of the tenancy ascompared with that used 
or in local use at the time of the institution of the suit. 
($) In determining the anv^unt to be added to the rent, 
the Court shall have regard to the rates payable by tenants of 
the same class for lands of a similar description and with similar 
advantages in theb vicinity, and, in the case of a tenure-holder 
to the profits to whic& he is entitled in respect of the rent of his 
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tenure, and shall not in any case fix any rent which Under .the 
circumstances of the case is unfair or inequitable. . . 

{4) The am(^int abated &om the rent shall b^r the 
same proportion to the rent previously payable as the dimmutioiv 
of the total yearly valhe of the tenure or holding beat^ to the 
previous total yearly value thereof, or, in default of satis&ctory 
proof of the yearly value of the land lost^ shall bear to the 
rent previously payable the same proportion a^ the diminution of 
area bears to the previous area of the tenure or holding. 

Cl. (a). Where the tenant expressly stipulates to pay additional rent for 
excess land that may be found on measurement, no notice is necessary 
to enable the landlord to claim enhanced rent on account of such 
excess land. I. L. R., 9 OaL p. 72. Dwarkanath Bidyabhushan v. 
Baburam Laskar. Niatarini Oasi v, Bonomally Ohatterjee, 4 C. L.'R. 
278, Liaidley v, Biahu Charan Pal, 1. L. R. 11 Cal. |553. In such a 
case thOere must ne a separate measurement for the express purpose 
of carfying out .the stipulation, "Raja Lachmon Proshed Gorgo v, 
liokhon Ohunder Kor, 3 O. li. R. 74, Rkram Mundle v. Hullodhur 
Pal I. L. R. 3 Cal. 271. 

Where land held by tenants with rights of occupancy was completely 
submerged for a number of years, and during the period of sccl^ 
submersion no rent was paid by the tenants, it was held that.by non- 
payment of rent during such period they had forfeited their rights of 
occupancy,” Hem Nath Dutt v. Ashgur Sirdar, I. L, R., 4 Cal. 894. 

Where land has been added to the jote of a tenant by gradual accretion, 
the landlord is entitled to an increased rent on account of such accre- 
tions bn the conditions laid down in Regulation XI. of 1825, Section 
4 Cl. (1). Shorosfiutti Dossee v, Parbutty JL)asBee,'6 O. L, R. 362; 
see also Qopi Mohun Mozoomdar v. Hills, 5 O. L. R. 33, a suit for 
enhanced rent for increase of the area of a jote after accretion must 
bo after service of notice, Hura Sundori Dasi v, Gopi Sundari Dasi, 10 
C. R. 559, Brojendr.T. Kumar Bhumik v. Upend ra Narain Singh; I, L. 
R. 8 Cal. 706, tSam Nidhi Manji v. Parbati Dasi, 1. L. R., 5 Cal. 823. 

Where the plaintiff held a jote under the defendants and their co-sharers, 
and a partition of the estate was effected in 1877, and to the de- 
fendant was allotted only 15 cottahs out of the plaintiff's jote. Tl|o 
defendant notwithstanding recovered by decree ip May 1881 rent* 
for a larger quantity that what the plaintiff held under 
him ; the plaintiff therefore sued for reduction or rather for 
apportionment of the rent dhe to the defendant in September 
1881 ; held that the suit was not barred by reason of its having 
been brought beyond a year from the date of partition, and that the 
proper period for bringing such a suit was 6 years, Durga Prosad 
V. Ghosita Goria, I. L. R., 11 Cal. 284. ' 

Cl. (5.) In Ram Narain Chuckerbutty Poolinbehary Singh, 2 C.L. R., 5 
the plaintifis patnidars sued the defendants who were darpatnidaJs 
under them for rent, and the latter claimed an abatement on the 
ground that a part of the laud had been taken away for the purpose of a 
railway twenty-four years previously, it was held that the long silence 
of the latter in bringing forward their claim disentitled them to relief. 

It seems, however, to' nave * been held that ^ claim for abatement is a 
recurring cause of action, and although a tenant may have paid the 
full rent previously, he would still be entitled to bring forward his 
claim to abatement in answer t6 a suit for rent for a subsequept year 
Mpharaja Oheeraj Mattab Ohund Bahadoor'^. Ghittra Gocmaree 
Bibee, 16 W. R. 201, Qour Kishoxe Chauder sl Bono Mali Chowdry, 

, 22 W. R. 117. 
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la Nobo Doorga. Dosbob k Fyaz Buksah Chowdry, 24 .W» B. 403, the 
dafeadant had sued the plaintiff for rent, the latter bad pleaded she 
. was entitled to abatement, and had obtained^ deduction of a certain 
amount from the rent of the year in suit/ less, however, than what 
she had claimed ; the plaintiff then sued to obtain an abatement 
/or the future j and the question arose whether the judgment in the 
previous case estqpped her from claiming more than what had been 
adjudged by the Court. The Court (Sir Hichard Garth, C. J. and 
Birch, J.) held it did. 

In Peary Mohuu Mukerji tr. Audhiraj Aftab Chand, lO C. L. B., 526, the 
plaintiff, an auction purchaser at a sale under Regulation Vlll. of 
* 1819, sued for abatement in respect of lands taken by Government 
for the purpose of a canal ; compensation for this land however 
had been wholly granted to the former patnidar, the defendant 
expressly declaring his intention not to allow any abatement, it 
was held that the plaintiff must be presumed to have notice of the 
land acquisition proceedings, and was not entitled to claim rfny 
deduction from the rent of the tenure. 

In Ishan Chunder Chowdry and Chunder Kanth Roy 13 C. L. B., 65, 
the defendant was a purchaser at an execution sale for rent, being 
sued by the plaintiff for rent, he pleaded hon-liability to pay the full 
rent and interest at the rate claimed on the ground that the area 
of the tenure had been* diminished by deluvion. The Kubulyut 
however which created the patni expressly stipulated that no de- 
duction was to be allowed on any account,ttnd provided for interest 
at the rate claimed. The Court (Field and Wilson, J. J.) held fol- 
lowing Deen Dyal Paramanic v. Juggesher Roy, Marshall 252 that 
* the defendant though auctiou purchaser was bound by the terms 
of the Kubulyat. See. also.Seetanath Bose a. Sham Ohand Mitter, 
17 W. R. 418, Brojonath Koondoo v. Unant Bam Dutt, Ibid 449. 

A raiyat cannot claim abatement on the ground that raiyots of the same 
class with himself pay less for similar lands in the vicinity, Babun 
Mundle v, Shib Koomaree Burmonee, 21 W. R. 404. * 


Payment of rent. 

53. Subject to agreement or established usage, a money 
rent payable by a tenure-holder or raiyat shall be paid in four 
equal instalments falling due on the last day of each quarter of 
the agricultural yeat. 

Time and’ “54. (1) Every tenant shall pay each instalment of rent 
plfkoa for pSiV’ f J r J 

itM&tof rent, before sunset of the day on which it falls due. 

(^) The payment shall, except in cases where a tenant 


is allowed under this Act to deposit his rent, be made at the 
landlord’s village — office, or at such other convenient place as may 
be appointed in that behalf by the landlord : 

Provided that the Local Government may from time to time 
make rules, either generally or for any specified local area, 
authorizing a tenant to pay his rent by postal money-order 

(S) Any instalment or patt of an instalment of rent 
pot duly paid at or before the time < when it falls due shall be 
an arrear. . 

y i Tib priyUege given by Sub-wtion 2 Under rules, to be framed by the Local 
^ ^ upy^tneuti to ^mit'reuU to the landlord by postal money-ordqr, 
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in new, ud may giro riae to oompIioatioDs, if tba dedaratiou maclo 
by lum under tiie next Section, oonfliot with the aooounte of the 
lufBlord. • 

55. (1) When a* tenant makes n payment on account of 
rent, he ntay declare the year or the year and instalment to , 
which he wishes the payment to be credited, and the payment 
shall be credited accordingly. 

(2) If he does not make any such declaration, tiie pay* 
ment may be credited to the account of such* year and instal- 
ment as the landlmd thinks fit. 

BeceiptB and Aceounta. 

56. (1) Every tenant who makes a payment on account of tenant 
rent to .his landlord shall be entitled to obtain forthwith from 

the landlord a' written receipt for the amount paid by him, uSe^ti^a^ 
signed by the landlord.' 

(2) Tlie landlord shall prepare and retain a counter- 
foil of the receipt. 

(S) The receipt and counterfoil shall specify such o^ 
the several particulars shown in the form of receipt given m 
Schedule II. to this Act as can be specified by the landlord at the 
time of payment : 

Provided that the ^cal Government may from time to time 
prescribe or sanction a modified form either generally or for any 
particular local area or class of cases. 

(4) I? a receipt does not contain substantially the 
particulars required by this section, it shall be presumed, until' 
the contrary is shown, to be an acquittance in full of all demands 
for rent up to the date on which the receipt was given. 

Under Cl. (1]| the receipt is to be “signed” by the landlord. The 
practice hitherto was for the gomasts or tesildar to sign it ; in the 
case of an absentee landlord, it will have to be “ stamped” or impress- 
ed with his seal or device which would be equivalent to “ signed,” 
under Sub-section (14) Section 3. The form of the receipt givmi in 
Schedule II. of the Act, however, shews that the receipt may be 
signed either by the landlord or his "authorised agent”. The 
form further shews that paym^te and the dated on which they ere 
made are all to be entered in ^e same receipt, so that the tenant 
may have to Mng it evei^ time he comes to pay his rent. If he does 
not. and no receipt is granted a e. no corresponding entry is made 
in the tenants receipt, it is submitted there will be neither' “re- 
fusal” nor neglect witoin the meaning of the Section. 
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The giving of a defective receipt, observed the Hon’ble Sir Steuart 
Bayhey in the JJebate on the Bill was of itself' to operate as a 
discharge in full up to the date of the receipt. The prosumption 
now given is nothing if the zemindars can shew that the receipt 
is not an ac(][uittance in full or that the particulars required have 
been given, it will only be in the case of wilful omission 

that the presumption will arise.’* 

Of course the Section will not apply when rent is remitted by a postal 
money order. Section 11 of Act VlII, of 1869 (B. C.) enacted. 

And every under-tenant from whom a receipt is withheld for any sum 
of money paid by him as rent shall be entitled to recover from the 
person receiving such rent damages not exceeding double the 
amount so exacted or paid. Receipts for rent shall specify the 
vear or years on account of which the rent is acknowledged to 
nave been paid, and any refusal to make such specification shall be 
held to be a withholding of a receipt.” 

Cl. (3) says that the receipt shall specify such of the particulars specified 
in the form given in the Schedule as can be specified by the 
landlord, suppose that the landlord or his agent, as happens to 
be the case in many estates, does not knew accurately the area of a 
raiyat’s holding, and this item is omitted, will the presumption 
embodied in 01. (4) arise ? It is submitted it ought to be raised 
only in cases where the landlord or his agent wUfMy or fraudulmtly 
omits to insert the particulars required by the section. 

In estates which have not been measured recently, and where no written 
. engagements have been exchanged, there will be great difficulty in 
complying with the requirements of the law as to the granting of 
receipts. 

57. (1) Where a landlord admits that all rent payable by 
a tenant to the end of the agricultural year has baen paid, the 
tenant shall be entitled to receive from the landlord free of 
charge, within three months after the end of the year, a receipt 
in full discharge of all rent failing due to the efid of the year 
signed by the landlord. 

(2) When the landlord does not so admit, the tenants 
sliall be entitled, on paying a fee of four annas, to receive, within 
three months after the end of the year, a statement of account 
specifying the several particulars shewn in the form of account 
given in Schedule II. to this Act or in such other form as 
may- from time to time be prescribed by the' Local Government 
either generally or for any particular local area or class of cSbes. 


PtnaltieBaad 

M^aVa*' If a landlord; without reasonable cause, refuses or 

neglects to deliver to a tenant a receipt containing the particulars 
pKesciib^ by section 56 for ’may rent paid by the tenant, the 


(S) The landlord shall prepare and retain a copy of 
^ the statement containiug similar* particulars. 
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tenant may^ Mthin three months from the date of payment, 
institute a suit to recover from him such penalty, not exceeding 
double the amount or value of that rent as the Court thinks fit. 

(2) If a landlord^ without reasopable cause, refuses or 
neglects to deliver to a tenant demanding the same, either the 
receipt in full discharge, or, if the tenant is not entitled to such 
a receipt, the statement of account for any year prescribed in 
section 67, the tenant may, within the next ensuing agricultural 
year^ institute a suit to recover from him such penalty as the 
Court thinks fit, not exceeding double the aggregate amount or 
value of all rent paid by the tenant to the landlord during 
the year for which the receipt or account should have been 
delivered. 

(3) \i a IflCndlord, without reasonable cause, fails to 
; prepare and retain a counterfoil or copy of a receipt or statement, 
as required by either of the said sections, he shall be punished ^ 
with fine which may extend to fifty rupees. 

The period originally fixed in sub-section (1) was six months ; the change 
was made on the motion of the Hon’ble Mr. Gilmon. It will be 
observed that the section does not make the mere refusal or 
neglect to deliver,** but ‘‘refusal or negleot to deliver without 
reasonable cause,” punishable. An agent’s laches will probably be 
held refusal or neglect of the landlord within the meaning of the 
Section. 

The words “ without reasonable cause** in sub-sections (1) (2) and (3) 

* were inserted on the motion of the Hon’ble Sir Steuart Bayley. 

The word “ punished*’ would appear to remove the cognizance of a case 
under sub-clause (3) from the jurisdiction of the Civil Court. The 
result ^lH)e that if the tenant wishes to recover a penalty, he will 
have to'go to the Civil Court, but if he wishes to get his landlord, 
fined, hst will have to give information to the magistrate having 
local jurisdiction. 

69. (1) The Local Government shall cause to be prepared, Loeaji Cto- 

^ * venuneiit to 

and kept for sale to landlords at all sub-divisional offices, forms 
of reqeipts wi^lk counterfoils, and of statements of account 
Bttitajj^ for use under the foregoing sections. 

(S) The forms may be sold in hooks with the.leaves 
consecnUvely numbered or otherwise as the Ijocal Qovernment 
thinks fit. 

60. Where rent is due to the proprietor, manager or BliMt «tn-. 
mortgagee of an estate, the receipt of the person registered under 
the Land Beg^tration Act, 1876, as proprie(|pr, manager or 
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mortgi^ee of that estate, or of his agent authorized in that 
behalf, shall be a sufficient discharge for the rent ; and the person 
liable for the rent [ffiall not be entitled to plead in defence to a 
<claim by the person so registered that ^the rent is due to any 
third person. 

But nothing in this section shall affect any remedy which 
any such third person may have against the registered proprietor, 
manager, or mortg&gee. 

See Section 79 Act VII. of 1876 B. 0., which contain similar provisions, 
except that the words “ authorised agent” do not appear there. 

Deposit of rent. 

61. (1 ) In any of the following cases, namely 

(a) when a tenant tenders money on account of rent, and 

the landlord refuses to receive it, or refuses to grant 
a receipt for it ; 

(b) when a tenant, bound to pay money on account of 

rent, has reason to believe, owing to a tender having 
tieen refused or a receipt withheld on a previous 
occasion, that the person to whom his rent is pay- 
able will not be willing to receive it and to grant 
him a receipt for it ; 

(c) when the rent is payable to co-sharers jointly, and 
* the tenant is unable to obtain the joint receipt of 

the co-sharers for the money, and no person has 
been empowered to receive the ‘^nt on their 
behalf; or 

( d) when the tenant entertains a bond fide doubt as to 

who is entitled to receive the tent, 
the .tenant may present to the Court having, jurisdiction to . 
entertain a suit for the rent of his tenure or holding an appluation 
in writing for permission to deposit in the Court the full amount 
of the money then due. 

{2) The application diall contain a statement of the 
grounds on which it is made ; shall state — 

in cases (a) and (h), the name of the person to whose credit 
the denoait is to be entered. 
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in case (c), the names of the sharers to whom the rent is due, 
or of so many of them aa the tenant may be able to specify, and 
in case (d), the naihes of the person to whom the rent was 
last paid, and of the person or persons now claiming it ; 

shall be signed an^ verified, in the Inanner prescribed in 
section 62 of the Code of Civil Procedure, by the tenant, or, 
where he is not personally cognizant of the facts of the case, 
by some person so cognizant ; and shall be accoippanied by a fee 
of such amount as the Local Government, from time to time, by 
rule directs. 

The former law as to deposits was contained in Sections 46 and 47 of 
Act Vlll. of 1869 (B. C.) Section 46 ran as follows 

** If any under-tenant or ryot shall, at the mal kutchery for the receipt 
of rents or other , place where the rents of the land or other im- 
moveablS property held or cultivated by him are usually payable, 
tei^^er payment .of what he shall oonsider to be the foil amount 
of rent due from him at the date of the tender to the zemindar 
or other person in receipt of the rent of such land, and if the 
amount so tendered shall not be accepted and a receipt in full forth- 
with granted, it shall be lawful for the under-tenant or ryot, without ^ 
any suit having been instituted against him, to deposit such amount 
in the Court Imving jurisdiction to entertain a suit for such rent 
to the credit of the zemindar or other person aforesaid, and such 
deposit shall, so far as the under-tenant or the ryot, and all persons 
claiming through or under him are concerned, in all respects operate 
as, and have the full effect of, a payment then made by the under- 
tenant 'or lyot of the amount deposited to such zeminw or other 
person.” 

The changes introduced are (1) enlargement of the grounds upon which 
deposits can be made, clauses (6), (c), and (a), (2) power of the 
Court to pay away or retain the deposit, (3) provision for refund to 
the depositor (Section 64) ^ 

From the language of Sectiem 65, it appears that the word tenant wluld 
include a permanent tenure-holder. 

In Thakoor Doss Gosiain o. Pearymohun Mookerjee, 22 W. B, 43J.- 
(Jacksoh and MacDonell J. J.) it was held that the word ** under- 
tenant” in Section 46 of Act YllI, of 1869 B. C. applied to a Patnidar. 

The Rent Commission observe in their Report : 

** Under the existing law there is, only one case in which rent can be 
deposited, namely when the tenant has tendered the rent to his 
landlord, aj^d the landlord has refused to receive it. We have 
retained this and have provided for two other cases (1) when the 
^ rent is payable to co-partners who have not appointed, and on behalf 
^ of whom the District Judge has not appoints a common manager, 

* and the tenant is unable to obtain their joint receipt ; (2) when in 
consequence of a disputed succession or other cause, the tenant 
entertains a bond fdo doubt, as to who is entitled to the rent.” — 

Report, p. 12. 

62. {1) If it appeaii to the Court to which an application SMrtMmat- 
is made under the last fbregoing section that the applicant is 
entitled under that section to deposit the rent^ it shall reomve 
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the rent, and give a receipt for it under the* seal of the 
Oolirt. 

c 

(^) A receipt given under this section shall operate as 
an acquittance for thp amount of the reht payable by the tenant, 
and deposited as aforesaid, in the same manner, and to the same 
extent as if that amount of rent had been received — 

in cases (a) and (b) of the last foregoing section, by the person 
specified in the application as the person to whose credit 
the deposit was to be entered ; < • 

in case (c) of that section, by the co-sharers to whom the rent 
is due ; and 

in case (d) of that section, by the person entitled to the rent. 

Cl. (1.) " If it appears to tbe Court, ” i.e. appeam from the application 
under aectiou 61, it is doubtful whether the Court oan'*^examiiie the 
applicant or take other evidence. 

63. (/) The Court receiving the deposit shall forthwith 
cause to be affixed in a conspicuous place at the Court-house a 
notification of the receipt thereof, containing a statement of all 
material particulars. 

{i) If the amount of the deposit is not paid away, under the 
next following section, within the period of fifteen days next 
following the date on which the notification is so affixed, the 
Court shall forthwith — 

A , 

^ in cases (a) and (b) of section 61, cause a notice of the re- 
ceipt of the deposit to be served, free of charge, on the 
person specified in the application as the person to 
whose credit the deposit was to be entered ; 

in case (c) of that section, cause a notice of the receipt of 
the deposit to be posted at the landlord’s village-office, 
or in some conspicuous place in the village in which 
the holding is sithate ; and 

in case (<2) of that section, cause a like notice to be served 
free of charge, on every person who it has reason to be- 
lieve claims or is entitled to the deposit. 

Cl. (d) “ Every pemon who it has reason to believe claims or is entitled to 
the deposit.” The court will have probably to gather its grounds of 
^ iMlief” |rom the application, 
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64, (1) The Court may pay the amount of the deposit to any 
person appearing to it to be entitled to the same, or may, if it 
thinks fit, retain the aiAouht pending the decision of a Civil Court 
as to the person so entit^d. . 

(£) The payment may, if the Local Government so direct, 
be made by postal money-order. 


(S) If no payment is made under this section^ before the 
expiration of three years from the date on whicli a deposit is made, 
the amount deposited may, in the absence of any order of a Civil 
Court to the contrary, be repaid to the depositor upon his applica- 
tion, and on his returning the receipt given by the Court with 
which the rent was deposited. . 

(4) Nb suit or other proceeding shall be instituted against 
the Secretary of State for India in Council, or against any officer 
of the Government, in respect of anything done by a Court receiv- 
ing a deposit under the foregoing sections ; but nothing in thii^ 
section shall prevent any person entitled to receive, the amount of 
any such deposit from recovering the same from a person to whom 
it has been paid under this section. 


. Arrecurs of rent. 

65. Where a tenant is a permanent tenure-holder, a raiyat 
holding at fixed rates, or an occupancy-raiyat, he shall not be liable JJiJ 
to ejectment for arrears of rent, but his tenure or holding shall toe<f^*^fates 
be liable, and the rent shall be a first charge thereon. ^ 


Tenure-holders, raiyats holding at fixed rates, and occupancy raiyats i^e 
protected from ejectment with or without suit. 

Non-occupancy raiyats are liable to ejectment by suit. 

In 01am Mundul v. Gfolap Soonderi Dassee, 10 01. B. 499, where the 
husband of the plaintiff bad merely a right of occupancy, anil after 
his death, the plaintiff did not pay rent for five years, and the land- 
lord re-entered and settled the land with another tenant, it was held 
that Sec. 22 Act 8 of 1869 B, C., the analogous section of the old 
law, applied only where there was a mhmting right of occupan<iV, 
and that distinct abandonment &nd oessation to pay rent disentitle 
the tenant from enforcing the rights which he may have formerly 
enjoyed.*’ See I. 'L. B., 4 Cal. 895. 


66. (/) When an arrear of rent remains due in respect of 

tor arrears 

the holding of a non-occupanc^-raiyat or an under-raiyat at the 
end of the Bengali year where that year prevails,’’ or at the end 
of the month of Jeyt where the Fasli or AmliyeariwevailB, the*“*^*“*' 
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laodlord may, whether he has obtained a decree for< the recovery 
of the artear or not, and whetiier be is entitled by the terms of 
apy contract to eject the tenant for arrears or not, institute a suit 
, to eject the tenant. 

V 

z 

(S) In a suit for ejectment for an arrear of rent, a decree 
passed in favour of the plaintiff shall specify the amount of the 
arrear and* of the interest (if any) due .thereon, and the decree 
shall not be executed if that amount and the costs of the suit are 
paid into court within fifteen days firom the date of the decree, of 
when the court is closed on the fifteenth day on the day on which 
the court re-opens. 

(S) The Court may for special reasons extend the period of 
fifteen days mentioned in this Section, 

Sub-Section (3) ia a new provision. 

67. An arrear of rent shall bear simple interest at the rate 
^of twelve per centum per annum from the expiration of that 

quarter of the agricultural year in which the instalment falls 
due to the institution of the suit. 

This section is an innovation. The former law legalized charge of in- 
tei^t from the date of default in the payment of every instalment 
of interest. Under the Act, interest will nave to be charged only from 
the expiraXion-of the qwxrter during which rent falls due. 

68. (1) If in any suit brought for the recovery of arrear 
of rent, it appears to the Court that the defendant has, without 
reasonable or probable cause, neglected or refused to pay the 
amount of rent due by him, the Court may award -to the plaintiff, 
in addition to the amount decreed for rent and costs, such damages, 
not exceeding twenty-five per centum on the amount of lent 
decreed, as it thinks fit. 

Provided that interest shall not be decreed when damages 
«re awarded under this section. 

If, in any suit brought for the recovery of arrears of rent, 
it appears to the Court that the plaintiff has instituted the suit 
without reasonable or probable cause, the court may award to the 
defendant, by way of d^ages such sum not exceeding twenty- 
five per centum on the whole amount claimed by the plaintifis 
as it thinks fil^ 
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^ Produce Berts. 

69. (1) where rent is taken by appraisement or division ftr 

of the produce,— i 

(a'; If either the landlord or the tenant neglects to> 
attend either personally or by agent at the proper 
time for making the appraisement or division, or 
(6) if there is a dispute about the quantity, value or 
division of the produce, 

The Collector may, on the application of either party, and 
on his depositing such sum on account of expenses as the 
Collector may require, make an order, appointing such officer 
as he thinks fit to appraise or divide the produce. 

(0) The Collet>tor may^ without such an application, 
make the like order an any case where in the 
opinion of the district or sub-divisional Magistrate 
the making of the order would be likely to prevent 
a breach of the peace. Where a Collector appoints* 
an officer under this section, ho may, by order, pro- 
hibit the removal of the produce until the appraise- • 
ment or division has been effected. 

Cl. (1) refers to the two well known modes of receiving rents in kind 
prevalent in Behar dmiahundi or appraisement, m which the crops 
on the ground aie estimated, and the landlord receives his share 
(generally nine-sixteenths) according to the estimate, an account is 
prepared of the estimated yield, this is called khnsra danodmidu 

The other mode is that of agorebattai^ hterally watch and divide, from 
agoray watch and hat to divide, t.e , where the division of produce 
is inacle on the threshing hoor. See sections 84, 85 aud 86 of the Bilk 
prepat ed' by the Rent Commission which contained the groundwoik . 
of Sections 62, 70 and 71 of the Act. 

The Commission observed in para. 155 of their Report, a a majority of 
us think that the abuses incident to the receipt of rent in kind can 
best be obviated by its commutation into a money rent, and that 
the option given to the people of so convertmg, is calculated to 
encourage agnculture. Bent Commission’s Report, Vol. I. p. 70. 

70. (1) When a Collector appoints an officer under the last ProMdim 
foregoing section, the Collector may, in his discretion, direct the 

officer to associate with himself any other persons as assessors^ 
and may give him instructions ^garding the number, qualifi* 
cations and mode of seldetion of those assessors (if any), and the 
procedure to be followed in making the appraisement or diTision ; 
and the officer shall conform to the’ instructions «> given. 
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(S), The officer shall, before making an appraisement or 
division, give notice to the landlord and tenant of the time and 
place at which the appraisement or divisicCi will be made, but if 
. either the landlord or the tenant fails to ^ttend, either personally 
or by agent, he may piraceed ez parte, 

(3) When the officer has made the appraisement or divi- 
sion, he shall submit a report of his proceedings to the Collector. 

• 

(4) The Collector shall consider the report, and, after 
giving the parties an opportunity of being heard, and mak ing 
such enquiry (if any) as he may think 'necessary, shall pass such 
order thereon as he thinks just. 

(5) The Collector may, if he thinks fit, r^fer any ques- 
tion in dispute between the ■ parties for the decision of a Civil 
Court, but subject as aforesaid, his order shall be final, and shall, 
on application to a Civil Court by the landlord or the tenant, be 
"enforcable as a decree. 

(6) Where the officer makes an appraisement, the ap- 
praisement papers shall be filed in the Collector’s office. 

71. (1) Where rent is taken by appraisement of* the produce, 
§ tenant shall be entitled to the exclusive possession of the 

produce. 

(2) Where rent is taken by division of tbe produce, the 
tenant shall be entitled to the exclusive possession of the whole 
' produce until it is divided, but shall- not be entitled to remove 
any portion of the produce from the threshing-floor at such a time 
or in such a manner as to prevent the due division thereof at the 
proper time. 

In either case the tenant shall be entitled to cut and 
harvest the produce in due course of husbandry, without any 
interference on the part of the landlord. 

(4J If the tenant removes any potion of the produce 
at such a time or in such a manner as to prevent the due ap- 
praisement' or division thereof ^ the proper time, the produce 
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shall be deemed to have been as full as the fallest crop of the 
same description appraised in the neighbourhood on similar land 
for that harvest. % 

Liability for rent m fbange of landlord or after iramfer qf * 

temire or holding. * - 

72. (i) A tenant shall hot, when his landlord’s interest is 
transferred, be liable to the transferee for rent which became fSS*. 
due after the transfer, and was paid to the landlord whose interest 

was so transferred, unless the transferee has before the payment vn^taettoe 

^ OX tue tvauB- 

given notice of the transfer to the tenant. " 

(^) Where there is more than one tenant paying rent to 
the landlord whose interest is transferred, a general notice from 
the transferee j^o'the tenants, published in the prescribed manner, 
shall be a sufficient nqtice for the purposes of this section. 

73. When an occupancy-raiyat transfers his holding without , 

the consent of the landlord, the transferor and transferee shall be 

' ^oocnpaniW'' 

jointly and severally liable to the landlord for arrears of rent 
accruing due after the transfer, unless and until notice of the 
transfer is given to the landlord in the prescribed manner. 

Illegal Ceases^ Sc, • » 

74. All impositions upon tenants under the denomination 
of ahwdb, for mahtut, or other like appellations, in addition to the 
actual rent, shall be illegal, and all stipulations and reservations 
or the payment of such shall be void. 

The following extracts from the debate on the Bill would best shew th^ 

intention 'of the Legislature in framing this and the next section. • • 

The H<5n. Baboo Peary Mohun Mukerji moved that to Section 74 
an exception be added to this effect, namely,— 

“ Bonus or Salami paid to the landlord by the raiyat, in consideration 
of the former allowing the latter to do an act which he is not 
lawfully entitled to do, shall not be deemed an imposition within 
the meaning of this Section." 

Hon’ble members would, he thought, agree to the principle of thia^ amend- 
ment. Considering the stringent^ nature of the provision contained 
in Section 74, and the heavy penalty provided for all impositions 
of illegal cesses, it was necessary that express exception should 
be made for payments made by the tenant, in addition to actual 
rent, which did not possibly c<Ane under the designation of illegal 
ceases. The bonus ^>aid oy the raiyat, for instance, for taking 
earth for manufactunng bricks, or for cutting timber where he has * , • 

not the right to do so, was no illegal cess. , 

The Hon. Sir Steuart Bayley said that the clause had been concddered, and 
in principle not objected to, but there were grave Reasons for retaining 

* G 
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it. 'The Committee had retained the subetantial law in the same 
form as it was in this section, and therefore whatever ludgments 
of courts on it had already b^n passed would still apply. What 
was illegal would still be illegal, and what was legal would still 
remain so. For these reasons he thought the amendment should not 
be aceepted by the CounoiL^’ ^ 

In OHoon Sahoo v, Anhnd Singh, 10 W. B. 257, it was ruled that although 
the tenant had been adjudged to pay a certain cess one year, that was 
no reason why he should be compelled to pay it every year. Where 
however cesses were fixed and uniform, and were paid from year to 
year. It was held the tenant was bound to ^y them. Boodhna Orwan 
Mohton V. Jemadar Babu Juggeshor Dyal Singh, 24 W. B. 4. 


^ 76. Every tenant from whom, except under any special 

enactment for the time being in force, any snm of money or any 
& mTw- portion of the produce of bis land is exacted by his landlord in 
excess of the rent lawfully payable, 4 nay, within six months from 
the date of the exaction, institute a suit tq recover from the land- 
lord, in addition to the amoimt or value of what is so exacted, 
such sum by way of penalty as the Court thinks fit, nut exceeding 
two hundred rupees; or, when double the amount or value of what 


'is so exacted exceeds two hundred rupees, not exceeding double 
that amount or value. 


CHAPTER IX. 

Miscellaneous Provisions as to Landlords and Tenantr 
. Improvements. 

MSntttonof 76. (I) For the purposes of this Act the term “improve- 
inm^''^^*‘ment,’’ used with reference to a raiyat’s holding, shall mean any 
^ork which adds to the value of the holding, ' which is suitable 
■ to the holding, and consistent with the purpose for which it was 
let, and which, if not executed on the holding, is either executed 
directly for its benefit, or is, after execution, made directly bene- 
ficial to it 

(^) Until the contrary is shown, the fallowing shall be 
preeuided to be improvements within the meaning of this 
section 


(o) the constraction of wells, tanks, water-channels and 
other works for the storage, supply or distribution 
of water for the purposes of agriculture, or for the 
use of men and cattle employed in a^culture 
(h) the preparation of lapd for irrigation ; 
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(o) the drainage, reclamation from riven or other waten, 
or protection from floods, or from erosion or other 
damage water, of land used for agricultural pur* 
poses, or waste-land which is culturable ; 

(eQ the reclama^on, clearance, enolosure or permanent 
improvement of land for agricultural purposes ; 

(e) the renewal or re-construction of any of the foregoinS 
works, or alterations therein,or additions thereto; and 
(/) the erection of a suitable dwelling-house for the raiyat 
and his family, together with all necessary out-offices. 

(3) But no work executed by the raiyat of a holding shall 
be deemed to be an improvement for the purposes of this Act. if 
it substantially diminishes the value of his landlord’s property. 

77. (1) 'Where a raiyat holds at flxed rates or has an occu- signt to 
pancy-right in his holding, neither' the raiyat nor his landlord mAmentota 
shall, as such, be entitled to prevent the other from making an 
improvement in respect of the holding, except on the ground that 

he is willing to make it himself. 

(S) If both the raiyat and his landlord wish to make 
the same improvement, the raiyat shall have the prior right to * 
make it, unlera it affects another holding or other holdings under , 

the same landlord. 

78. If a question arises between the raiyat and his landlord— .ooUeotor to 

dOddO QUM* 

(a) as to the right to make an improvement, or 

as to whether a particular work is an improvement, gwrovwnoat, 

the Collector may, on the application of either party, decide ^ 
the question, an^ his decision shall Ibe final. . . 

79. (1) A non-occupancy-raiyat shall be entitled to construct, Blau to 
maintain, and repair a well for the irrigation of bis holding, with 

all works incidental thereto, and to erect a suitable dwelling-house 
for himself and. his family, with all necessary out-offices ; .but 
shall not, except as aforesaid and as ^next hereinafter provided, 
be entitled to make any other improvement in respect of his 
holding without his landlord’s permission. 

A non-occupancy-raiyat who would, but for the want 
of his landlord’s permisslbn, be entitled to make an imjprovement 
in respect of his holding, may, if he desires that the improvement 
be made, deliver, or cause to be delivered, to his landlord a re- 
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qaest in writing calling upon him to make tbe improvement 
within a reasonable time; and, if tbe landlord is unable or 
neglects to comply with that request, may paake the improvement 
himself. 

so. (^) A landlord may, by application to such revenue- 
iw^ove- officer as tbe* Local Government may appoint, register any im- 
provement which he has lawfully made, or which has been law- 
fully made at hu expense, or which he has assisted a tenant 
in making. 

(2) The application shall be in such form, shall contain 
such information, and shall be verified in such manner by local 
enquiry or otherwise as the Local Government from time to time 
by rule directs. 

t 

(3) The officer receiving the application may reject it 
if it has not been made within twelve months. 

(a) Zn tbe case of improvements made before the com- 

mencement of this Act, from the commencement 
of this Act. 

(b) In the case of improvements made after the commece- 

ment of this Act — ^from the date of the completion 
of the work. 

landlord or tenant of a holding desires that 
taSSv^stt* evidence relating to any improvement made in respect thereof be 
recorded, he may apply to a revenue-officer, who shall thereupon, 
at a time and place of which notice shall be given to tbe parties, 
N^ecord the evidence, unless he considers that there-are no reason- 
' able grounds for making the application, or it is niade to appear 
that the subject-matter thereof is under inquiry in a Civil Court. 

(2) W^jen any matter has been recorded under this 
section, tbe record thereof shall be admissible in evidence in any 
subsequent proceedings between the landlord and tenant or any 
persons claiming under theiA. 

Every raiyat who is ejected firom his holding shall be 
y^*ti iinrov*- entitled to compensation for improvements which have been made 
in respect thereof in accordance with this Act by him, or by his 
predecessor in interest, and for which compensation has not already 
beenp^ 
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(8) lyhenever a Court makes a decree or order, for the 
ijectment of a raiyat, it shall determine the amount of compen- 
ation (if any) due un^er thb section to the raiyat for improve- 
nents, and shall make tl^e decree or order of ejectment* conditional. 
>n the payment of that amount to the raiyat. 

(3) No compensation under this section for an improve- 
nent shall be claimable where the raiyat has made the improve- 
nent in pursuance of a contract or under a lease binding him, in 
M)nsideration of some substantial advantage to be obtained by 
lim, to make the improvenaent without compensation, and he has 
obtained that advantage. 

(4) Improvements made by a raiyat between the 2nd day 
}f March 1883, and the commencement of this Act, shall be 
ieemed to have been made in accordance with this Act. 

(5) The local Government may, from time to time, by 
notification in the official Gazette, msdte rules requiring the Court 
to associate with itself, for the purpose of estimating the* 
compensation to be awarded under this section for an improvement, 
such number of assessors as the Local Government thinks fit, and 
determining the qualifications of those assessors and the mode of 
selecting them. 

83. (I) In estimating the compensation to be awarded under 
thelast foregoing section for an improvement, regard shall be had — 

(a) to the amount by which the value, or the produce 

of 'the holding, or the value of that produce, is y 
ii^ireased by the improvement ; 

(b) to the condition of the improvement, and the 

probable duration of its effects ; 

(c) to the labour and capital required for the making of 

suoh an improvement ; 

(d) to any reduction or remission of rent or any other 

advantage given by the landlord to the raiyat in 
consideration of the improvement ; and 

(e) in the case of a reclamation or of the conversion of 

unirrigated into irrigated land, to the length of 
- time during which the raiyat has had the benefit of 
the improvement at'an unenhanced rent. 
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(U^) When the amount of the compensation has been 
assessedj the Court may, if the landlord and raiyat agree, direct 
that, instead of being paid wholly in moi^y, it shall be made 
wholly or partly in some other way. ^ 

Sections 6 and 7 Land^ljaw (Ireland) Act 1681 (44 and 46 Tict. 0. 49) 
embody the prresent law as regards compensation for tenants’ 
improvements in Irelai^d ^ 

« There shall be repealed as much of section three of the Landlord and 
Tenant (Ireland) Act, 1870^ as provides for the scale of compen- 
sation, and ^o much of the same section as declares that in no 
case shall the componsation exceed the sum of two hundred and 
fifty pounds, and so much of the same * section as declares that a 
tenant in a higher class of the scale may at his option claim com- 
pensation under a lower class, and so much of the same section 
as prohibits tenants of holdings valued at such sums as are in the 
said section mentioned, and making such claims for compensation 
for disturbance as are in the said section mentioned, from being 
entitled to make a separate or additional claim for improvements 
other than permanent buildings and recfamation of waste land, and 
the said section three shall hereafter be read as if from such section 
were omitted the wards ** for the loss which the Court shall find 
to be sustained by him by reason of quitting his holding,” 

So that the said section shall be read as providing that the tenant 
therein mentioned shall be entitled to such compensation as the 
* . Court, in view of the circumstances of the case, shall think just, 

subject to the scale of compensation hereinafter mentioned. The 
compensation payable under. the said section in the case of a tenant 
disturbed in his holding by the act of a landlord after the passing 
of this Act, shall be as follows in the case of holdings : — 

Where the rent is thirty pounds or under, a sum not exceeding seven 
years* rent. 

Where the rent is above thirty pounds and not exceeding fifty pounds, 
a sum not exceeding five years’ rent. 

Where the rent is above fifty pounds and not exceeding one hundred 
pounds, a sum not exceeding four years’ rent. 

Where the rent is above one hundred pounds and not exceeding three 
hundred pounds, a sum not exceeding three years’ rent. 

Where the rent is above three hundred poumis and not exceeding five 
hundred pounds, a sum not exceeding two years* rimt. 

Where the rent is above five hundred pounds, a sum not . exceeding one 
year’s rent. 

Any tenant in a higher class of the scale may, at his option, claim com- 
pensation under a lower class, provided such compensation shall 
not exceed the sum to which he would be entitled under such lower 
class on the assumption that the rent of his holding was reduced to 
the sum (or where two sums are mentioned, the. Itjigher sum) stated 
in such lower class. 

From and after the passing of this Act, the thirteenth section of tho 
Landlord and Tenant (Ireland) Act 1870, shall be and the same is 
hereby repealed. 

Afneiutfnent of. Law as to Compensation for Improvements. 

Section 7. A tenant, on quitting the holding of which he is tenant, shall 
not be deprived of his ri^t to receive compensation for improve- 
ments under the Landlord and Tenant flreland) Act 1870, by 
reason only of the determination by surrender or otherwise of the 


* extracts firom the Irish Land Act 1870, see Appendix. 
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tenancy subaisting at the time when such improvements were made 
such tenant or his predecessors in title, and the acceptance by 
him or them of a new tenancy. 

Where in tracing a tMe for the purpose of obtaining compensation 
for improvements, It appears that an outgoing tenant has surrender- 
ed his tenancy in or^er that some other person may be accepted by 4 
the landlord as tenant in his place, aad such other person is 
so accepted as tenant, the outgoing tenant shall not be pre- 
cluded &om being deemed the predecessor in title of the incoming 
tenant by reason only of such surrender of tenancy by him. 

The court, in adjudicating on a claim for compensation for improve- 
ments made ^f ore any such change of tenancjr or of tenants, shall 
take into consideration all the circumstances under which such 
change took place, and shall admit, reduce, or disallow altogether 
such claim as tp the Court may seem just. 

A flax-scutching mill otherwise suitable to the holding on which it is 
erected, shall not be deemed to be unsuitable to the holding on 
which it is erected, by reason only that it is avaiUble for pui^oses 
beyond those of the holding on which it is situate. 

Acquisition of laud for building and other purposes. 

84. A Civil Court may, on the application of the landlord 

Ik 111*' Of land for 

of a holding, bniuuiig ana 

and on being satisfied that he is desirous of acquiring the poaaa' 
holding or part thereof for some reasonable and sufficient purpose, 
having relation to the good of the holding or of the estate in 
which it is comprised, including the use of the ground as build- 
ing ground, or for any religious, educational or charitable purpose, 
and on being satisfied, on the certificate of the Collector, that 
the purpose is reasonable and sufficient, 

authorise the acquisition thereof by the landlord upon such 
conditions as the Court may think fit, and require the tenant to 
sell his interest ^ the whole or such part of the holding to the 
landlord upon iiuch terms as may be approved by the Court, in- 
cluding full compensation to the tenant. 

Svh-letting. 

85. (I) If a raiyat sub-lets otherwise than by a registered 
instrument, the sub-lease shall not be valid against his landlord 
unless made with the landlord’s consent. 

A sub-lease by a raiyat sha]} not be admitted to re- 
gistration if it purports to create a term esoeeding nine years. 

(S) Where a raiyat has, without the consent of his land- 
lord, granted a. sub-lease, by an instrumort registered before the 
commencement of this Act, the sub-lease shall not be valid ^r 
more than nine years from the com'mencement of this .Act. 
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The right to subplot hitherto recognised as belonging only to oocnpanoy 
tenants has been extended to all raiyats, occupancy and non-occu* 
pancy. The restrictions are, when the sub-lease is granted without 
the landlord’s consent, that (1) it shall not extend for more than 
nine years. (2) That it should be re||istered. The consent may 
be express or implied. i 

The rights of an under-tenant are not transferable without his lessor’s 
consent (Garth C. J. and Jackson J). Bonmali Bajadur v, Koylash 
Ghunder Mojoomdar, I. L. B. 4 Cal. 136. 

Surrender and abandonment. 

SunsnAer. 86. (J) A raiyat, not bound by a lease or other agreement for 
• - ■ »<6zed period, may, at the end of any agricultural year, surrender 
his holding. 

(^) But, notwithstanding the surrender, the raiyat shall 
be liable to indemnify the landlord against any loss of the rent of 
the holding for the agricultural year next following the date of 
the surrender, unless be gives to his landlord, at least three 
months before he surreiulers, notice of his intention to surrender. 

(3 When a raiyat has surrendered his holding, the Court 
'shall in tjie following cases for the purpose of sub-section (2) pre- 
sume, until the contrary b shown, that, such notice was so 
given, namely : — 

(d) if the raiyat takes a new holding in the same village 
from the same landlord during the agricultural year 
next following the surrender ; 

(&) if the raiyat ceases, at least three months before the 
end of the agricultural year at the end of which the 
surrender is made, to reside in the-village in which 
the surrendered holding is situate. ^ 

(4) The raiyat may, if he thinks fit, cause the notice to 
be served through the Civil Court within the jurisdiction of which 
the holding or any portion of it is situate. 

(51 When a raiyat has surrendered Jbis holding, the 
landlord may enter on the bolding, and either let it to another 
tenant or take it into cultivlition himself. 

In the case of Judoofltifh Qhose v. Sehoene, Kilbum & Go., L L. R. 

9 Gal. 071, where the defendants held a dar-Mavroti Moiurari 
tenure, the question arose vriiether a relinquishment was valid, and 
would he binding on the landlord, and it was held (Garth 0. J. and 
Field J.) that it was not : see also Heeralal Paid «. Neel Moni Pal. 
80W.B.383. < 

OL Th^ CMl through which the notice may be-given, is the 
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(6) When a holding is subject to an incumbrance secured 
by a registered instrument, the surrender of the holding shall not 
be valid unless it is made with the consent of the landlord and 
the incumbrancer. ^ 

(7) Save as provided in the last foregoing sub-section, nothing 
in this section shall aflfiit any arrangement by which a raiyat 
and his landlord may arrange for a surrender of the whole or a 
part of the holding. 


The flon’ble Sir Steuart Bayley observed in the course of debate w ^ 
the Bill “ The question is when the raiyat has surrendered, is 
he to be held liable for the paj^ent of the next year’s rent. If ha 
has given three months notice the answer is no, if he has not 
given it, the answer is yes, but we look to the object with which 
throe month’s notice is required, and we say if he has left the 
village or if he has exchanged his holding for another, then the landlord 
has already received the information which the notice is intended 
to secure, and it is here that the*presumption comes in. The pre- 
sumption is not a presumption of surrender but of service of notice. . 

The raiyat will then be able to say that he gave notice, because the 
landlord has let him another piece of land in the same villages. 

The former law was Section 20, Act VllI (B. 0.) of 1869 “any raiyat, 
who desires to relinquish the land held or cultivated by him, shall be® 
at liberty to do so provided he gives notice of his intention in 
writing, to the person entitled to the rent of the land or his 
authorized agent, in districts or parts of districts where the^ 

Fasli year prevails, in or before the month of Jeit and in 
districts or parts of districts where the Bengali year prevails 
in or • before the month of Pous of the year preceding that 
in which the relinquishment is to have effect. If he fails to 
give such notice, and the land is not let to any other person, he 
shall continue liable for the rent of the land. If the peraoU' 
entitled to the rent of the land, or bis agent, refuse to receive any 
^ such notice, and to sign a receipt for the same, the raiyat may make 
an application on plain paper to the Collector in whose juris- 
diction the )and is situated, who shall thereupon cause the notice 
to be served on such person or his agent in the manner provided 
, in Section XIV.— See Moniruddin v, Mohomed Ali, 6 W. R, p. 67. 

Nuddear Chand Paddar v. Modhu Sudon Dey, 7 W. R. p. isi 
12 W. R. p. 304. Mutty Soonar v, Gondur Sonar, 20 W, R. p. 129. 

Ram Chung v, Gora Chand Chung, 24 W. R. p. 344. 

A tenure under a dar-maurosi mokuran lease of land which is not let 
for agricultural purposes cannot be put an end to by a mere relin- 
quishment pn the part of the lessee, although after notice to the 
landlord, Ibne principle laid down in the case of Heeralul Pal v, 

Neelmony Pal 20 W- B. 383 where it was held that a Patnidar can 
not of his own option relinquish *his tenure is applicable to all 
intermediate tenures between the zemindar and tne cultivator of 
the soil, except those held on farming leases, Judoonath Ghose e. 

Sohoene, Eilbum & Co., I. L R., 9 Cal. 671. 

87. (J) If a raiyat yoluntaiily abandons his residence with- absadoa- 
out notice to his landlord and without arranging for payment of . 
his Knt as it falls due, and cefues to cultivate bis holding either 



himself or by some othet peraon, the landlord may at aoy 
^joae after the expiratioa of the agricultural year in trhich the 
raiyat so abandons and ceases to cultivate, enter on the holding, 
and let it to another tenant or take it iiufo cultivation himself. 

(H) Before *a landlord enters under this section, he shall 
file a notice in the prescribed form in the Collector’s office 
stating that he has treated the holding as abandoned, and is about 
to enter on it accordingly ; and the Collector shall cause the 
J4otioe to be published in such manner as the Local Qovemment, 
by I'ule, directs. 

(3) When a landlord enters under this section, the raiyat 
shall be entitled to institute a suit for recovery of possession of 
the land at any time not later than the*expiration of two years, 
or, in the case of a non-ocqupancy-raiyat, six months, from the 
date of the publication of the notice ; and thereupon the Court 
may, on being satisfied that the raiyat did not voluntarily aban- 
don his holding, order recovery of possession on such terms, if 
any, with respect to compensation to persons injured and pay- 
ment of arrears of rent as to the Court may seem just. 

Where the whole or part of a holding has been sub-let 
by a registered instrument, the land-lord shall. Before entering 
under the section on the holding, offer the whole holding to the 
sub-lessee for the remainder of the term of the sub-lease at the 
rent paid by the raiyat who has ceased to cultivate the holding, 
and on condition of the sub-lessee paying up all arrears due from 
that raiyat. If the sub-lessee refuses or neglects within a reason- 
able time to accept the offer, the landlord may avoid the sub-lease 
and may enter on the holding, and let it to another tenant ox 
cultivate it himself as provided in sub-sections (2) and*(jS). 

Sub-division of tenancy^ « , 

otwiien of ^ division of a tenure or holding, or distribution of the 

biaaing oa >ent payable in respect thereof, shall not be binding on the land- 
111 ** ” 

Kill* lord unless it is made iivitn' his consent in writing. 

fbe existence of a custom in a particular district bv which rights of 
^ ocoupaui^ am transferable will not justify sub-division of a holding, 

* and if the tenant sub-divides and transfers to different persons, the < 

* landlord is entitled to re-enter Tirthanund Tbakoor 4 . Mutty T .^1 1 

liiwer, L L. B, 3 Cal, 774i 
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89. No tenant shall be ejected from his tenure dr bolding 

except in ezcution of a decree. Swim” 

Undiar the coirespoDdin^roTisions of Act 8 of 1869 B. 0. a suit will lie ^ 
for ejectment for arrears of rent due on ^ bhaoli tenure, Eisben* 
gopal Marwar v. Barnes, L L. B. 2 OaL 374. . 

MEaSUBEUEBTS. 

90. (1) Subject to the provisions of this section and any 
contract, a landlord may, by himself, or by any person authorized snroiai^ 
by him in this behalf, enter on and measure all land comprised ' 

his estate or tenure, other tb&n land exempt from the payment 
of revenue. 


(^) A landlord shall not, without the consent of the 
tenant, or -the written permission of the Collector, be entitled to 
measure Imid more than once in 10 years, except in the following 
cases (namely) : — 

(a) where the area of the tenure or holding is liable, by 
reason of alluvion or deluvion, to vary from year to 
year, and the rent payable depends on the area; 

(&) whero the area under cultivation is liable to vary 
from year to year, and the rent payable depends on 
'the area under cultivation ; 

(c) where the landlord is purchaser otherwise than by 
voluntary transfer, and not more than two years 
have elapsed since the date of his entry under the 
purchase. 

(S) The ten years shall be computed from, the date of * 
the last measurement, whether made before or after the com* 
mencement of this Act. 

It has been held under Sec. 6 Act VI. of 1862 that a fractional owner 
of an eatateda not entitled to measure lauds, Mulook Ghand 16 
W. B., 126, this opinion was however based on the language of the 
Act, see also Santeeram Panja v. Bjkunt'Parya, 19 W. B. 280, Peary 
Mohan Mookerjee v. Bajkrieto Mookeijee, 20 W. B. 286, Bshan 

a under Boy v. Basaraddeen 6 L. S. fi. 132. AU these casos ' 
m to lay down the rule that the right to measure in a joint ‘ 
estate must be exercised by alHbe bo>owners jointly ; but in AmIooI 
Hoaaain v. Lall Chai^d Mahton 13 0. B. R. 313, it was held that a 
single co>sharer is 'competent to Apply for measurement under » 
section 38 Act 8(rf 1869 B. Ok, if he makes his co-sharers partisa 
to the proceeding. 
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CBAMBE n. 


Power 
Itor Court to 
order tenant 
to attend and 
point out 
Doundaxlee. 


Standard of 
meaeurement. 


If an estate be let to a number of tenure-holdersi ttat circumotanoo 
wae held upon a construction of the words enutled to r^ive 
the rents ” not to be a bar to the exercise of the right, Brojendra 
Coomer Roy (Siowdry o. J>enobundhu Acharjee, 9 C. L. R 444. 

The former law was contained in section 25 Act 8 of 1869 which enacted 
that ‘‘every proprietor of an estate/ or tenure, or the person in 
xeoeipt of the repte of an estate or tenure has the right of making 
a general survey and measurement of the lands comprised in such 
estate or tenure \>r any part thereof unless restrained from so doing 
by express engagement with the occupants of the lands.”^ 

The changes introduced are (1) the landlord is not entitled to measure 
land exempt from the payment of revenue. (2) is not entitled to 
measure more than once in ten years^ except with the permission 
of the Collector or the consent of the tenant. 

91. (Z) Where a landlord desires to measure any land ■which 
he is entitled to measure under the last foregoing section, the 
Civil Court may, on the application of the landlwd, make an 
order requiring the tenant to attend and point out the boun- 
daries of the land. 

(2) If the tenant refuses or neglects to comply with the 
order, a igaap or other record of the boundaries and measure- 
ments of the land, prepared under the direction of the landlord 
at the time when the tenant was directed to attend, shall be 
presumed to be correct until the contrary is shown. 

See Section 37 Act 8 of 1860 B. 0. The penalty attached to the 
tenant’a refusal or negligence to attend at the time .of meaaurement 
was, that it was not competent to him to contest the correctness 
of the measurement made or of the proceedings held in his absence. 
Under the present law a presumption is simply raised that the map 
or other record of the boundaries or of the measurement is correct 
until the contrary is shown. 

92. (J) Every measurement of land made by order of a 
Civil Court, or of a Bevenue-ofScer, in any suit or proceeding 
between a landlord and tenant, shall be made by the acre, unless 
the Court or Revenue-officer directs that it be made by any other 
specified standard. 

(0) If the rights of the parties are ^regulated by any 
local measure other than the acre, the acre shall ‘be converted into 
the locar measure for the purposes of the suit or proceeding. 

(S) The Local Government may, after local enquiry, 
make rules declaring for any local area the standard or standards 
of measurement locally in use in that area, wd every dedaratiun 
immade sbdlbe presumed to be correct until the contrary is 
shown. ' ' , 
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Managers. 

$8. When any dispute exists between co-owners of an estate ca- 

or tenure as to the management thereof, and in consequence S^VcantS 

, *1 . 7 % 1 why they 

there has ensued, or is likely to ensue, BhoiUdnotap- 

(а) inconvenience to the public, or • mon manager. 

(б) injury to private rights, 

the District Judge may, on the application in case (a) of the 
Collector, and in case (b) of any one having an interest in the 
estate or tenure, direct a notice to be served on all the co-owQ^rs,^ 
calling on them to show cause why they should not appoint a 


common manager: — 

Provided that a co-owner of an estate or tenure shall not be 


entitled to apply .under this section unless he is actually in pos- 
session of the mterest he claims, and if he is a co-owner of an 
estate, unless his name and the extent of his interest are regis- otisis.^ P' 


tered under the Land Registration Act, 1876. ' 

Section 93, Regulation V of 1812, section 26 provided that 
** In any case in which it is shewn to the satisfaction of a District 
Judge that inconvenience to the public or injury tO' private rights 
has ensued, or is likely to ensue from disputes subsisting among 
the proprietors of a joint undivided estate, it shall be competent 
to such judge upon the application of the Revenue authorities or 
of any individual having an interest in such estate to appoint a 
person duly qualified and under proper security to manage the 
estate, that is to collect its rents, and discharge the public revenue 
and provide for the cultivation and future improvement of the 
estate.” And Section 29 laid down — 

“ It shall also be competent to such judge to remove such manager, 
if the Revenue authorities or any individual having an interest in 
the estatqi^be at any subsequent time dissatisfied with his conduct, 
and representing the circumstances of his case, move such judge for 
his removal. ” 

94. If the co-owners fail to show cause as aforesaid within one 

month after service of a notice under the last foregoing section, S^nag.r i? 
the District Judge may make an order directing them to appoint ** 
a common manager, and a copy of the order shall be served 
on any co-own^ who did not appear before it was made. 

95. If the co-owners do not, within such period, not being poirar t* 

^ ^appoint 

less than one monih after the making of an order under the last 
foregoing section, as the District; Judge may fix in this behalf, or, 
where the order has be^ served as directed by that section, within 
a like period after such service, appoint a common manager aUd 
report the appointment for the information of the District Judge, 



’ ’ei';, .-cpAlm cc., 

the District Judge may, unless it is shown to his satisfimtion 
that there is a prospect of a satisfactoiy arrangement being made 
within a reasonable time,— - 

(a) direct that the estate or tenrtre be managed bj the 
' Court of Wards in any case' in which the Court of 

Wards consents to undertake the management there* 
of ; or , 

(b) in any case appoint a manager. 

Fovh^pBOv Local Qovemmeut may nominate a person for any 

(0*^ m^ffi^ocai area to manage all estates aud tenures within that local 
Skus area for which it may be necessary to appoint a manager under 
^ clause (3) of the last foregoing section ; and, when any person 

has been so nominated, no other person shall he appointed 
manager under that clause by the District* Judge, ' unless in the 
case of any estate the Judge thinks fit to appoint one of the 
co-owners themselves as manager. 


. 97. In any case in which the Court of Wards undertakes 

i879**H.p^- under section 95 the management of an estate or tenure, so much 
of the provisions of the Court of Wards Act, 1879, as relates to the 
^ management of immoveable property shall apply to the manage- 

Act nc (B. 0.) n,ent 
ofAsra mens. 


FnwiBions (I) manager appointed under section 96 may, if the 

District Judge thinks fit^ be remunerated by a fixed salary or per- 
centage of the money collected by him as manager, or partly in 
one way and partly in the other, as the District, Judge from time 
to time directs. 

(S) He shall give such security for the proper discharge 
of his duties as the District Judge directs. 

(5) He shall, subject to the control of the District Judge, 
have, for the purposes of management, the same powers as the co- 
owners jointly might but for his appointment hkve exercised, and 
the co-owners shall not exe];pise any such power. 

(4) He shall deal ' with and distribute the profits in ac- 
cordance with the orders of the District Judge. 

(6) He shall keep regular accounts, and allow the co- 
owuets or any of them to inspect «id take cq>ias of those ac- 
counts. 
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(6) He shall pass his accounts at such period and in such 
form as the District Judge may direct. 

<7) fie may make any application to which the proprie- 
tors could make under l|pctiou 103. 

He shall be removable by the «prd6r of the District 
Judge^ and not other wife. 

Cl, (3) In joint estates where collections are made jointly, great 
difficulties have arisen under the present state of the case-law, as to 
the exercise of the right to sue oy one co-sharer to recover arrears 
of rent or to enhance. With regard to the latter point, it has been 
held that if a landlord of a specific share of an estate proves*that-. 
he has collected his rent separately or that there exists an express 
agreement on the part of his tenants to pay him rent separately, 
he will be entitled to sue to enhance without making his co-sharers 
parties to the suit. Gangs Narain Das v. .Saroda Mohan Boy, 12 W. 
K. 30. Rakhal Chandra Boy Chowdry v. Mohabbut Khan, 25 W. B. 
221. So wpold an Ijardar of a definite share, Durgaprosad Mythes vb, 
Joynara^ Hazra knd Gani Mobomed v. Moran s 0. L. R« 370 
I. L. ST 4 Cal, 96. But in the Full Bench Case of Ohuni Sing r. 
Heera Mahto. I. L. B. 4 Cal. d33, it was ruled that a notice for 
enhancement issued by one co-sharer may be the basis of a suit 
for enhancement if all the co-sharers join in it. In Bidhoo Bhusan 
Basu V. Kamoroddi Mnndul, I. L. R. 9 Cal. 864, the notice was 
issued at the instance of one co-sharer, and the suit to enhanod 
instituted by him alone. His other co-sharer was however made 
a party to the suit, and it was held it might be maintained. 

As regards the right to recover arrears of rent the following cases may 
be consulted ; Durga Chum Sarma e. Jampa Dasi, 21 W. R. 46, 
where it appears the owners were accustomed to receive their rents 
jointly through a joint agent, afterwards all the co-sharers realised 
from the tenant their separate shares of rent, and caused him to 
withhold payment of the plaiutifiTs share. j[t was ruled, that he was 
entitled to sue. Jadoo Sat v, Kadombini Dossee I. L. B. 7 Cal. 1^ 
Tara Chunder Banerjee v. Ameer Mimdle 22, W. B. 394 and Guci 
Mahomed v, Moran already cited. 


99. When estate or tenure has been placed under the Power to re- 
management of the Court of Wards, or a manager has beeng^nt^to eo- 
appointed for the same under section 95, the District Judge may * 
at any time direct that the management of it be restored to the 
co-owners, if he is satisfied that the management will be conducted 


by them without inconvenience to the public or injury to private 
rights. 

100. The High Court may, from time to time, make rules 
defining the powers and duties of managers under the foregoing 

sections. 

CHAPTER X. 

Record-of-bights and Settlement op Rents. jfower to 

101. (1) The Local Government may, ih any case with the 
previous sanction of the Governor-General in^Council, and may, 
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if it thinks fit> without such sancticn in any of the cases, next 
hereinafter mentioned, make an order directing that a survey be 
made, and a reoord«of-righto be prepared, in respect of the lands 
in a local area by a Revenue-officer. / 

(ilj The CQses in which an order may be made under 
this section without the previous sailbtion of the Governor- 
General in Council are the following, namely : — 

(a) where^tbe landlord or a large proportion of the landlords 
or of the tenants applies for such an order and de- 
posits, or gives security for, such amount, for the pay 
ment of expenses, as the Local Government directs ; 
(5) where the preparation of such a record is calculated 
to settle or avert a serious dispute existing or likely 
to arise between the tenants and ^their landlords 
generally ; 

(c) where the local area is comprised in an estate or 

tenure which belongs to or is managed by the 
Government or the Court of Wards ; and 

(d) where a settlement of revenue is being made in respect 

of the local area. 

{3) A notification in the official Gazette of an order 
under this sectioo'ishall be conclusive evidence that the order has 
been duly made. 

This Chapter is a most important one, its provisions (Sections 101>115) 
seem substantially to be a re-production of those of Regulation III 
of 1872 which was passed by the Government of India for the peace 
and good Government of the Sonthal PergunLahs on the recom- 
mendation of Sir George Campbell 

Referring to the proposition of the Government of India on the 
subject of this C&apter, the Secretary of State observed in his 
despatch — 

* While fully admitting the advantages which would attend the establish- 
ment of village records and accounts, the formation of a record-of- 
rights, and the introduction of a field, survey, I cannot avoid the 
apprehension that the difficulties of carrying out these measures 
in those parts of Bengal in which villai’e accounts and accountants 
if they ever existed, have long ago entirely disappeared, even from 
tradition and remembrance, may prove greater than you anticipate. 
Your present proposal, however, merely contemplates an experi- 
mental commencement of the work in the Patna Division of the 
Province of Bebar, where the oeed for it is, you think, most press- 
ing, and the conditions least unfavourable ; and to this I will make 
no objection/ 

In the course of debate which arose on the motion of the Hon’ble 
Peary Mohun Mookerjee for the omisaion of this Chapter from the 
Bill, His Honor the Lieutenant-Qovernor observed-^ 
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With th« aapotion of the Secretary of State, and of the Government 
of lndia,*the utmost we should attempt in the first instance would 
be one single district, and we shall be guided much by the success 
we meet with in that district, before proceeding further.” 

Sir Steuart Bayley said—^ 

** You have heard just ndw from His Honor the Lieutenant-Governor 
that this order of the Secretary of State is still in full force, and 
that at present he has no intention of going beyond it. Certain 
provisions of this chapter are of course applicable everywhere. A 
landlord in Bengal proper may apply to have these settlement-* 
operations brought into effect in regard to his estate or a portion 
of his estate ; or on a riot taking place in a^ single landlord’s 
estate, the Local Government may apply to the Government of 
India for permission to put it in force in that estate. But with 
regard to a general record-of-rights, not only is it distinctly under- 
stood that the Lieutenant-Governor will apply it only in some one 
selected district in Debar and abide by the results of that experi- 
ment, but it is also certain that as the Secretary of State has not 
sanctioned anything beyond that, nothing beyond it will, be car- 
ried out un^the Secretary of State does sanction it. The result I 
am uuwmJng to prophesy, but I do say that, as in the neighbouring 
district of Benares, the operation has been most successfully carried 
out without much friction and has been the salvation of the tenant, 
a ^milar operation may be conducted in the province of Behar, 
which is in almost all respects similar to the districts bordering it 
in the North-Western Provinces. Ido not see why what has been 
worked so successfully in the North-Western Provinces should be 
inapplicable to Behar. 

His Excellency the President observed that he had been very much 
struck by the almost complete unanimity of opinion which prevailed 
in the Council as to the utility of this chapter. At the same time 
he was perfectly able to comprehend the natural anxiety which its 
unreserved application over very exteusive areas would occasion 
both to the raiyats and the zemindars. Regarding the question in 
the abstract, it was perfectly obvious that one of the first steps to- 
wards the cessation of litigation and ill-feeling between two anta- 
gonistic interests, was that they should each know exactly what 
belonged to them ; therefore no one, His Excellency imagined, 
not even ih^hon’ble member himself, could in theory be opposed to 
the introdupfion of this chapter. At the same time His Excellency 
could assure the hoD’blO' member that, not only in deference to the 
suggestions made to them by the Secretary of State, but also from 
their own appreciation of the exigencies of the case, the Government 
of India would be indisposed to consent to the application of the 
sections referred to otherwise tiian in the sense and spirit recom- 
mended by Lord Kimberley. By applying the machinery of the 
chapter to a special and limited area in a tentative method, they 
would be al^e to observe how the clauses were likely to worx, and 
there was every hope that by that cautious method of procedure 
they would be able to obviate those johjections to which the hon’ble 
member had referred. 

102. Where an order is made under the last foregoing sec- PartiogMntte 
tion, the particulars to be recorded shall be specified in the or- 
der, and may include, eitiflE^r without or'in addition to other par-« 
ticulara, some or all of the following, namely : — ' 

(a) the name of each tenant*; 
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(b) the class to which he belongs^ that is to aayj whethelr 

he is a tenure*holder, raijat holding at fixed rates, 
occupancy-raiyat; nen-occupancy-raiyat^ or under- 
raiyat, and» if he is a teni/re-holder, whether he is 
a permanent tenure-holder or not, and whether his 
rent is liable to enhancement during the continu- 
ance of his tenure ; 

(c) the situation, quantity and boundaries of the land 

held by him ; 

(d) the name' of his landlord ; 

(e) the rent payable ; 

(/) the mode in which that rent has been fixed, whether 
by contract, by order of a Court>,oi^therwise ; 

If the particulars specified in Cl, (b) are to be recorded, it is appre- 
hended that the investigation which the settlement officer will 
have to make will involve the whole of the agricultural , population 
, of a tract of country in ruinous litigation. The nature of such 
investigation will depend very much on the terms of the order 
issued by the Local Government ; supposing no other particulars^’ 
are mentioned therein. Cl. (b) read along with bection 111, 
would seem to bring within the scope of the enquiry the class to 
which a tenant belongs, and in case of a tenure-holder, the perma- 
nence or otherwise of his tenure, and its liability to enhancement. 
All questions in fact which pertain to the stcUtos of the tenant 
would be within the competence of •the settlement court to 
determine. 

^ower jTor 108. On the application of a proprietor or tenure-holder, and 
depositing or giving security for the required amount for 
expenses, a Revenue-officer may, subject to tod in accordance 
{ntu^dsr behalf by the Local Government, ascer- 

. . tain and record the particulars specified in the last foregoing Sec- 

tion with respect to the estate or tenure or any part thereof, 

104, ( 1) When in any proceeding under this chapter, it does 
not appear that the tenant is holding land in excess of or less 
than that for which he is paying rent, and neither the landlord 
nor the tenant applies for « settlement of rent, the officer shall 
record the rent payable by the tenant, and the laud in respect of 
which the rent is payable. 

(9). Where it appears that a tenant is holding land in 
excess o£ or less than, that for whidi h‘e is paying rent or eitbei 
the hodlord or the . tenant applies for a settlement of rent oi 
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in any case ander section 101 sub-section (2) clause (6), the 
ofiScer shall settle a £ur and equitable rent in respect of the land 
held by the tenant 

(S) lu settling* rents under this section, the officer shall* 
presume, until the contrary is proved, that the existing rent is 
fair and equitable, and shall have regard to the rules laid down in 
this Act, for the guidance of the Civil Court in increasing or re- 
ducing rents as the case may be. 

105. (1) When the Revenue-officer has completed a record PauumtiMi 
made under this chapter, he shall cause a draft thereof to be 

locally published in the prescribed manner and for the prescribed 
period, and shall receive and consider any objection which may 
be made to aoj^ntry therein during the period of publication. 

(2) After the expiration of this period, the Revenue- 
officer shall finally frame the record, and shall cause it to be 
locally published in the prescribed manner, and the publication 
shall be conclusive evidence that the record has been duly’made 
under this chapter. 

The publication shall be in the mode prescribed by the Local Government, 
probably by a copy of the draft record being stuck up in some 
conspicuous place or places in the villages concerned, as also in the 
office of the landlord of the estate in which the survey takes place. 

106. If at any time before the final publication of the record 

under the last foregoing section, a dispute arises as to the correct- ^ 

ness of any entrv (not being an entry of a rent settled under 
this chapter), on as to the propriety of any omission, which the 
Revenue-officer proposes to make or has made therein or there- ■ 
from, the Revenue-officer shall hear and decide the dispute. 

In case of dispute about the correctness of an entry (not being an entry 
of rent) or the propriety of an omission, the Revenue Officer is 
to hear and decide according to the procedure laid down in 
Act XIV. of 1882 . 

107. In all proceedings for the^ settlement of rents under vroeediueta 
this chapter, and in all proceedings under the last foregoing sec- ^*aw m* * 
tion, the Revenue-officer shall, subject to rules made by the 

Local Gkivernment under this Aci, adopt the procedure laid down 
in the Code of Civil j^roeedure for the trial of suits, and his 
decision in every s|ich proceeding shall have the force of a 
decree. ' * 
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Tlie proceddiogB before tbe BeTenue-officer wiH be gtwenied, it eaeme^ 
by the rules for the trial, and adjudication of Civil suits, and the 
provisions of Chapters 5 to 18, Act 14 of 1888 will be applicable 
subject to any modifications i^at may be made by * the Local 
Government. ^ y 

108. (1) The Local GeverDmeitt shall appoint one or more 
jSuMb”*'”**' persons to be a Special Judge or Speqal Judges for the purpose 

of hearing appeals ficom the decisions of BeTOnue-officers under 
this chapter. • ' 

(S) An appeal shall lie to the Special Judge from tho 
decision of a Bevenue-ofScer under this chapter, and the pro- 
visions of the Code of Civil Procedure relating to appeals shall, 
as nearly as may be, apply to all such appeals. 

(3) Subject to the provisions of Chi^>tOT XLII. of the 
Code of Civil Procedure, an fippeal shall lie to the High Court from 
the decision of a Special Judge in any ease under section 106 as 
if he were a Court subordinate to the High Court within the 
mieaning of the first section of that chapter : 

Provided that, if in a second appeal the High Court alters 
the decision of the Special Judge iu respect of any of the 
particulars with reference to which the rent of any tenure or 
holding has been settled, the Court may settle a fiew rent for 
the tenure or holding, but in so doing shall be guided by the rents 
of the other tenures or holdings of the same class comprised 
in the same record as ascertained or settled under section 104. 

OL (Z.) Appeals from original decrees are now re^ukted by the rules 
laid down in Chapter 41 of the Code of Civil Procedure, sections 
540 to 583. 

The present law of second or epecisl appeals limits the interference 
of the court of second appeal to the following cases only : — 

" (a) if the decision (of the fiAt Court) is contrary to some specified 
law or usa^e having the force of law. 

(5) if thedeoinon has failed to determine some material issue of law 
ot usage having ihe force of law. • 

(,) If there is a substantial error or defect in the procedure as pre- 
scribed by this Code (^ot XIV. of 188S), or bjr any other law which 
may possibly have juroduced error or defect in the decision of the 
case on the merits.” 

109. (1) Every record made under this chapter shall distin- 
SSSpfe SfSil guish between the disputed and the undisputed entries therein. 

(S) Every undisputed entry in the record shall he pre- 
sumed tabe oorrept until the contrary is proved. 
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110. Wlien. aay rent ia settled under this diapter, the settle- 
ment shall take effect from the beginning of the agricultural year 
next aftw the final publication of the record. 

111. When an ordw has been made under section 101,— * s^ or ptp^ 

• osoduigs In 

(a) a Civil Court shall not, unlal the final publication of the 

record, entertain a suit or application for the altera- " 

tion of the rent or the determination of the status of ' 


any tenant in the area to which thd order applies ; and 
(b) the High Court may, if it thinks fit, transfer to the 
Revenue-officer any proceedings pending in a Civil 
Court for the alteration of any siich rent or for the 
determination of any of the matters specified or 
pferred to in section 102. 


112. (1) The Local Governmefit, with the previous sane- povwtoan- 
tion of the OoTernoi -General in Council, may, on beinu satisfied 
that the exercise of the powers hereinafter mentioned is necessary otaioasea 
in the interests of public order or of the local welfare, invest a 
Revenue-officer acting under this chapter with the following 
powers or either of them, namely : — 

(a) power to settle all rents ; 

(b) power, when settling rents, to reduce rents if, in the 

opinion of the officer, the miuntenance of existing 
rent would on any ground, whether specified in this 
A^t ox not, be unfair or inequitable. 

(S) The powers given under this section may be made 
exercisable within a specified area either generally or with re- ■ 
ference to specified cases or classes of casea 


(Sf When the Local Government takes any action un- 
der this section, the settlement-record prepared by the Revenue- 
officer shall not take effect until it has been finally confirmed by 
the Governor-General in Council. 

The power invested in the Local Govemment of ordering a spedid settle- 
molt under this section for rednetion of rents is to be exercised only when ' 
it is necessary ‘4n the interests of pnblio order or of the local welfare.” These 
words are very comprehensive, but it Is submitted redaction of existing rents 
b such an exceptional cours^that it should be resorted to only in oases where 
such rents are conclusively proved to be unjust and inequitable^ and the pre- • 
sumption should always be that they are fair and just 

01. (3) embodies the amendment moved by the Hon’ble Kao Saheb 
Vishvanstn Narayan Mandla ' ^ 
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CHAPTER XL 


ter. 


Period A» 118. When the rent of a tenure or holding is «ettled under 
this chapter, it shall not, except on the ground of a landlord’s 
improvement or of a subsequent alteration in ^he area of the 
tenure or holding, be enhanced, in the case of a tenure a an 
occupancy-holding, for fifteen years,- and in the case of a non- 
’ occupancy-holding, if the rent is settled in any case under sec- 

tion 112 or on the application of the landlord under section 104, 
for five years. The periods of fifteen and five years shall be 
counted fi?om the date of the final publication of the record. 

BnwMM 114. Where an order is made under this chapter in any case 
except under section 101, sub-section (2,) clause (d), the expenses 
incurred by the Government in carrying out. the provisions of 
- this chapter In any local area, or such paert of thepe expenses as 
the Local Government may direct, shall be defrayed by the land- 
lords and tenants of land in that local area, in such proportions 
as the Local Government, having regard to all the circumstances 
8f each case, may determine ; and the proportion of those expenses 
so to be defrayed by any person shall be recoverable by the Go- 
. vemment from him as if it were an arrear of revenue due by 
him. 

preramptioa 115. When the particulars mentioned in section 102, clause 
&B to flzlty ot * • . 

appV *^wjiexS been recorded under this chapter in respect of any 

tenancy, the presumption under section 60 shall not thereafter 

apply to that tenancy. ^ 

CHAPTER XL 

• Record of Proprietors' Private Lands. 


saviiigasto 116. Nothing in Chapter Y. shall confer a right of oc- 
cupancy in, and nothing in Chapter VI, shall apply to a pro- 
prie^r's privato'^ lands known in Bengal as kb&m&r, nij-jot, and 
in Behar as zir£t, nij, sir or k&m6X, where any such land is held 
under a lease for a term of years or lease from year to year. 

* A landlord seeking to obtain an enhanced rate of rent on account of 
ne^-jote held by a tenant without a right of occupancy has no right 
to obtain a j^icial assessment, he can serve his tenant with notice 
to quit unless he agrees to pay the rent required, and if the tenant 
continues in ocoupatioD, he must be token by implication to pay 
the enhanced rent. Janoo Mundre e..Briijoo Singh, 22 W. B. 548. 

The Chief Justice of the Calcutta High Court. Sir Richard Garth, 
in luB Minute, 13th September 1884, published in the extra Supple- 
stent* to thd Oasi^ of Jnfiktf 11th October 1864, observes with 
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to the provisioDB of this chapter—^' I cannot see whj 
any attempt should be made to contract the right of landlords to 
the lands of that description (kh^m^r laDds}^ or to leave the deter- 
mination of those rights to the executive authorities instead of to the 
courts of law.” And Mr. Justice Field says in his Minute; lam 
afraid the provisions of this section will be used by raiyats to haras^ 
their landlords. I may observe that the Bill speaks onl^ of a 
proprietor’s private lands, but where the zemindar has virtually " 
become an annuitant and the real proprietary interest has passed 
to a tenure-holder as in the case of patni tenures, the khdmar land 
belongs to the tenureholder.” Bearing in mind the definition of the 
word ** proprietor,” and the fact that the Act makes use of the 
word ** tenure-holder” to designate owners of all intermediate interests 
between the zemindar and the raivat, it is very doubtful whether 
the provisions of the Ohapter would apply to patnidars and other 
middlemen, or farmers under them. 

' 'j 

117. The Local GoTernment may, from time to time, make an FovarCwCi^ 

, , venuneiit to 

order directing a Bevenue-officer to make a survey and record of JgJpr 
all the lands in' a specified local area, which are a proprietor’s 
private lands within the meaning of the last foregoing section. 

118. In the case of any land alleged to be a proprietor’s 
private land, on the application of the proprietor or of any ten&i^i 

of the land, and on his depositing the required, amount for ex- gSSS tof or 
penses, a Revenue-oflScer any, subject to and in accordance with ’ -- 
rules made in this behalf by Local Government, ascertain and 
record whether the land is or is not a proprietor’s private land. 


119. When a Revenue-officer proceeds under either of 
two last foregoing sections, the provisions of sections 105, 106, SSvaSStoSf 
108 and 109 shall apply. 


120. (/) The Revenue*officer shall record as a proprietor’s 
private land — 

(a) land which is proved to have been cultivated as kh&- 
m^r, zir^t, sir, nij, nij-jot or k&m&t by the pro- 
prietor himself, with his own stock or by his own 
servants or by hired labour, for twelve continuous 
years immediately before the passing of this Act ; 
and 

(5) cultivated land which is recognized by village usage as 
proprietor’s khdmdr, zir&t, sir, nij-jot or k^m&t. 


RuJeBfbrde- 
tennlnationof 
proprietor’s 
lirlvliite land. 


In deterfiiining whether any other land ought to • 
be recorded as a proprietor’s private land, the officer shall have 
regard to local custom and to th6 question whether the Jatid was 
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ceapisA m 


before the second daj of March 1883, specificalljr let as pro* 
prietor’s private land, and to any other evidence that may be 
produced ; , but shall presume that land is not a proprietor’s 
private land until the contrary is shown. 

( 3 ) If any question arises in a Civil Court as to whether 
land is or is not a proprietor’s private land, the Court shall hare 
regard to the rules laid down in this section for the guidance of 
Revenue-officert. • 


Oasas la 

•WbUh aa art- 
idloatioB fsr 
olatialataiav 
twaiada 


CHAPTER Xn. 

Distraint. 

121. Where an arrear of rent is due to the landlord of a raiyat 
or under*>raiyat, aod has not been due for m^re than a year, and no 
security has been accepted therefore by the landlord, the land- 
lord may, in addition to any other remedy to which he is entitled 
by law, present an application to the Civil Court requesting the 
Court to recover the arrear by distraining while in the possession 
of the 'cultivator. 

(а) any crops or other produce of the earth standing or 
I ungathered on the holding ; 

(б) any crops or other products of the earth which have 

been grown on the holding and have been reaped 
or gathered, and are deposited on the holding or on 
a threshing-floor or place for treading out grain or 
the like, whether in the fields or within a home- 
stead. 

Provided that an application shall not be made under this 
Section. 


( 1 ) By a proprietor or manager as defined under the 
Land Registration Act, 1876, or a mortgagee of such a proprietor 
or manager, unless his name and the extent o/ his interest in the 
land in respect of which the arrear is due have been registered 
under the provisions of that Act ; or 

(®) for the recovery of any sum in excess of the rent 
payable for the holding in the preceding agricultural year unless 
* that sum is payable under a written contract, or in consequence 
of a proceeding under this Act or an enactment hereby repealed, 
or in req)6Gt of ^ the produce of any part of the holding 
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which the tenant has sublet with the written consent of the land** 
lord. 

^ ' ; 

The former law of distraint waa contained m sectiona 6B to 101 of 
Act VIII. of 1860 (B. €.)• Section 71 provided as follows ; — 

** Standing crops and other ungathered products of the earth, and crops 
or other products when reaped or gathered, and deposited in any 
threshing-floor or place for treading out grain or the like, whether in 
the field or within a homestead, may he distrained by persons invested 
with the powers of distraint under the provisions of this Act. But no 
such crops or products other than the produce of the land, in respect 
of which an arrear of rent is due, or of land h^d under the same en- 
gagement, and no grain or other produce, after it has been stored by 
the cultivator, and no other property whatsoever, shall be liable to 
distraint under this Act.’* 

The landlord may present an application,” etc. The former law 
provided that persons “invested with the powers of distraint” 
might apply. The landlord’s powers to distrain may, under section 
187, be delegated to an agent. The crop or other products of the 
earth “ must have^been grown on the holding.” 

It seems *from Cl. (1) of the proviso that if a shareholder registers his 
name as the owner of a specific share, he can apply under this 
section ; it was held that under section 112 of Act X. of 1859 such a 
course would have been illegal. “ Proi)rietor’* as defined in Act VII. of 
1876 (B. 0.) means “ every person being in possession of an estate 
or revenue-free property, or of any interest in an estate or revenue^ 
free property, as owner thereof : and includes eyery farmer and 
lessee who holds an estate or revenue-free property directly from or 
under the Collector.” 


122. (1 ) Every application under the last foregoing section Form of 
shall specify- appuoattoa. 

(a) the holding in respect of which the arrear is claimed, 

and the boundaries thereof, or such other parti* 
culars as may suffice for its identification ; 

(b) the name of the tenant ; 

(g) the period in respect of which the arrear is claimed 


(d) the amount of the arrear, with the interest, if any, 

claimed thereon, and, when an amount in excess 
of the rent payable by the tenant in the last 
preceding agricultural year is claimed, the contract, 
or proceeding, as the ease may be, under which 
that amount is payable ; 

(e) the nature and approximate value of the produce to 

be distrained y > 

(f) the place where it is to be found, ox such other parti- 

culars as may suffice for its identification ; apd 
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(g) if it is standing or ungathered, the time at which it 
is likely to be cut or gathered. 


The application shall signed and verified in the 
manner prescribed by the Code of Civil Procedure for the sign- 
ing and verification of. plaints. 


Froeednre on 
reoeli^ of ap- 
plication. 


Section 51 of Act XIV. 1882 provides ; The plaint shall be signed by the 

plaintiff (in this case the applicant) and his pleader (if any) and 
shall be verified at the foot by the plaintiff or by some other per- 
son proved to the satisfaction of the Court' to be acquainted with 
the facts of "the case. Provided that if the plaintiff is, by reason of 
absence or for other good cause, unable to sign the plaint, it may 
be signed by any person duly authorized by him in this behalf. 
Section 52. The verification must be to the effect that the same 
is true to the knowledge of the person making it, except as to mat- 
ters stated on information and belief, and that as to those matters 
he believes it to be true. The verification must be signed by the 
person making it.’* 

123. (1 ) The applicant shall, at the time ‘ of filing an 
application under the foregoing sections, file in Court such docu- 
mentary evidence (if any) as he may consider necessary for the 
purposes of the application. 


The Court may, if it thinks fit, examine the appli- 
cant, and shall, with as little delay as possible, admit the appli-^ 
cation or reject it, or permit the applicant to furnish additional 
evidence in support of it. 


, (3) Where a Court cannot forthwith- admit or reject an 
application under sub-section (^), it may, if it thinks fit, make ap 
order prohibiting the removal of the produce specified in the 
application pending the execution of an order fbr distraining the 
same or the rejection of the application. 


(4) When an order for distraining any produce is made 
under this section at a considerable time before the produce is 
likely to be cut or gathered, the Court may suspend the execu- 
tioB of the order for such time as it thinks fiC, and may, if it 
thinks fit, make a further prder prohibiting the removal of the 
produce pending the execution of the order for distraint. 


Exacntlonof 
enter for dte* 
tnlnt 


124. If an application is admitted under the last foregoing 
section, the Court shall depute an officer to distrain the produce 
specified therein, or such portion of that produce as it thinks fit ; 
and the office shall proceed to the place where the produce is, 
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and distrain (he produce by takkg charge of it himself or placing 
some other person in charge of it in his behalf, and publishing a 
notification of the distraint in accordance with rules to that 
effect to be made by the High Court : 

Provided that produce which from its nature does not admit 
of being stored shall not be distrained under this section at any 
time less than twenty days before the time when it would be fit 
for reaping or gathering. • 

125. (1) The distraining officer shall, at the time of making ServiMords> 
' • ^ uanduid ao* 

the distraint, serve on the defaultei^a written demand for arrear want 

due, and the costs incurred in making the distraint, with an 

account exhibiting the grounds on which the distraint is made. 

(2) Where the distraining officer has reason to believe 
that a person other than the defaulter is the owner of the pro-^ 
perty distrained, he shall serve copies of the demand and account 
on that person likewise. ^ 

(S) The demand and account shall, if practicable, be 
served personally ; but if a person on whom they are to be served 
absconds or conceals himself, or cannot otherwise be found, the 
officer shall affix copies of the demand and account on a con- * 

spicuous part of the outside of the house in which he usually 
resides. 


126. {1) A distraint under this chapter shall not prevent lUgbt to reap, 

j* ■ 1 1 - wO* nrodnco. 

any person from reaping, gatheriug or storing any produce, or 

doing any other act necessary for its due preservation. 


{^) If the person entitled to do so fails to do so at the 
proper time, the distraining officer shall cause any standing crops 
or ungathered products distrained to be reaped or gathered when 
ripe, and stored ih such granaries or other places as are commonly 
used for the purpose, or in some othgr convenient place in the 
neighbourhood, or shall do whatever else may be necessary for the 
due preservation of the same. 

{S) In either Q^e the distrained property, shall remain 
in the chaige of the distraining officer or of some other pemm 
appointed by him-in this behalf. . 
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127. {1) Unless the deiuand, with all costs of ^the distrainti 
umj^niiltM 1)9 immediately satisfiedj the distraining officer shftll issue a pro- 
clamatioQ specifying the particulars of the property distrained, 
and the demand for which it is distrained, and notifying that he 
will, at a place and on a day specified, not being less than three 
or more than seven days after the time of making the distraint, 
sell the distrained property by public auction : 


Provided th^t when the crops or products distrained, from 
their nature admit of being stored, but have not yet been stored, 
the day of the sale shall ||p so fixed as to admit of their being 
made ready for storing before its arrival. 

The proclamation shall be stuck up on a conspi- 
cuous place in the village in which the Jand is situate for which 
the arrears of rent are claimed. 


naoeofiaie. 128. The sale shall be held at the place where the distrained 
property is, or at the nearest place of public resort, if the dis- 
trmning officer is of opinion that it is likely to sell there to better 
advantage. 

u n,«ii pro- 129. (I) Crops or products which from their nature admit of 
being stored, shall not be sold before they are reaped or gathered 
and are ready for storing. 


(^) Crops or products which from their nature do not 
admit of being stored may be sold before they are reaped or 
gathered, and the purchaser shall be entitled to enter on the land 
by himself, or by any person appointed by him in this behalf, and 
■ do all that is necessary for the purpose of tending and reaping 
or gathering them. 

130. The prgperty shall be sold by public auction in one or 

more lots, as the officer holding the sale may think advisable ; 
• and if the demand, with the cdsts of distraint afld sale, is satisfied 
by the sale of a portion of Jrhe property, the distraint shall be" 
immediately withdrawn with respect to the remainder. 

' property being put up for sale, a fair price 

(in the estimation of the officer holding the sale) is not offered for 
it, and if the owner of the property, or a person authorised to 
.act in his behalf, applies to have the sale postponed till the next 
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day, or (If a market is held at the place of sale) the next market* 
day, the sale shall be postponed until that day, and shall be then 
completed, whatever price may be offered for the property. 

132. The price of every lot shall be paid at the time of sale^ p nVea'ai^ 
or as soon thereafter as the officer holding "^he sale directs, and 

in default of such payment the property shall be put op again ' 

and sold. 

133. When the purchase-money has been paid in full, the 
officer holding the sale shall give the purchaser a celrtifipate de- ^ 
scribing the property purchased by ham and the price pmd. 

134. (1) From the proceeds of every sale of distrained property 
under this chapter, the officer holding the sale shall pay the costs 
of the distraint and said, calculated on a scale of charges prescrib- 
ed by rules to be made, from time to time, by the Local Govern- 
ment in this behalf. 

(^) The remainder shall be applied to the discharge 
of the arrear for which the distress was made, with interest 
thereon up to the day of sale ; and the surplus (if any) shall be 
paid to the person whose property has been sold. 

1 36. Officers holding sales of property under this Act, and all 
persons employed byl or subordinate to, such officers, are prohibited 
from purchasing, either directly or indirectly, any property sold by 
such officers. 

IS6. (1) If at any time after a distraint has been made under 
this chapter, and before the sale of the distrained property, the Sefo r*S 
defaulter, or the owner of the distrained property where he is not ****'• 
the defaulter, deposits in the Court issuing the order of distraint, 
or in the hands of the distraining officer, the B>^ount specified in 
the demand served under section 126, with all costs which may 
have been incurred after the service of the demand, the Court or 
officer, as the case may be, shall ^ant a receipt for the same, 
and the distraint shall forthwith be withdrawn.' 

(S) 'When the distraining officer receives the deposit, 
he shall forthwith pay it into the Court. 

(S) A receipt granted under this section to an owner 
of distrained property, not being the defaulter, shall afford a full 
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proteetion to him agaiaat aay aubsequent claim /or the aneara 
of rent on account of which the distraint waa made. 

(4) After the expiration of one month from the date 
«f a deposit being made under the section, the Court shall pay 
therefrom to the applicant for distraint the amount due to 
him, unless in the meanwhile the owner of thh property distrained 
has instituted a suit against the applicant, contesting the legality 
of the di8truiut,.*and claiming compensation in respect of the 
same. 

(S.) A landlord shall not be deemed to have consented 
to his tenant’s subletting the holding or any part thereof merely 
by reason of his having received an amount deposited under 
this section by an inferior tenant. * 

137. (J) When an inferior tenant, on his property being 
^ lawfully distrained under this chapter for the default of a 
‘‘superior tenant, makes any payment under the last foregoing 
section, he shall be entitled to deduct the amount of that 
payment from any rent payable by him to his immediate landlord, 
and that landlord, if he is not the defaulter, shall in like manner 
be entitled to deduct the amount so deducted from any rent 
payable by him to his immediate landlord, and so on until the 
defaulter is reached. 


Nothing in this section shall affect the right of an 
inferior tenant making a payment under the last foregoing section 
to institute a suit for the recovery from the defaulter of any portion 
of the amount paid which' he has not deducted under this section. 

Oonfliet 138. When land is sub-let, and any conflict arises under this 
chapter between ^e rights of a superior and of an inferior 

xlor BAd 1 a* 

lanl- landlord who distrain the same property, the right of the 
superior landlord shall prevail. 

139. When any conflict'arises between an order for distraint 
vnicSsaaSw issued under this chapter and an order issued by a Civil Court 
for the attachment or sale of the property which is the subject 
of the distraint, the order for distraint shall prevail ; but, if the 
prc^peerty is rold under that order, the surplus proceeds of the sale 
abail not 1^ paid under section 131 to the owner of the fropwty 
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without the sanction of the Court by which the order of attach- 
ment or stde was issued. 

140. No appeal shall lie from any order passed by a Civil Court salt tm earn- 
undei! this chapter ; but any person whose property is distrained v rong cm dis* « 
on an application made under section 121 io. any case ir\ whicli 

such an application is not permitted by that section may institute 

a suit against the applicant for tSe recovery of compensation. 

See Huro Naraiu Chowdhry v. Sudha Kristo Bura, 4 C. L. R. 32 I. L. R. 

4 Cal. 890, in which it was held that a landlord* who supplies seed 
to his tenants upon condition that they shall out and store the 
crops grown therefrom in his chuck, apd after threshing the same ' 
shall make over to him one half of the produce, has such an interest 
in and dominion pver the crops, as to entitle him to contest the 
demand of the distrainor. Where the plaintiff, after petting a 
distraint set aside as illegal, sued to recover value of the crops 
wrongfully taken by the distrainors, it was held that the Small 
Cause Court had nq jurisdiction to entertain the suit. Hyder Ali 
V. Jafar Ali, I. L. R. 1 Cal. 183. 

141. ( 1 ) When the Local Goyemment is of opinion that Power for 

, * Tiooal Qovoxsl- 

m any local area or in any class of cases it would, by reason ^ 

the character of the cultivation or the habits of the cultivators, 
be impracticable for a landlord to realize his rent by an applica- 
tion under this chapter to the Civil Court, it may, from time 
to time, by order, authorize the landlord to distrain, by himself 
or his agent, any produce for the distraint of which be would be 
entitled to apply under this chapter to the Civi| Court 

Provided that every person distraining any produce under 
such authorization shall proceed in the manner prescribed by 
section 124, and shall forthwith give notice, in such form as the 
High Court may -by rule prescribe to the Civil Court having 
jurisdiction to entertain an application for distraining the produce, 
aud that Court shall, with no avoidable delay, depute an officer 
to take charge of the produce distrained. 

(SJ When an officer of the Court has taken charge of 
any distrained produce under this section, the proceedings shall 
thereirfter be conducted in all respcfits as if he had distrained 
it under section 124. * 

fSJ The Local Government may at any time resciud 
any order made by it under this section. 

142. The High Court may, from time to time, make rules jPSvw ttu 

* connstent with this Act fo^ regulating the procedure m all eases . * 

under this chapter, . . ’ 
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CHAPTER XIII. 

JCJCICIAL PEOCBDITEE. 

nay, from time to time, with the 

in Council, make rules consistent 
i^with this Act declaring that any portions of the Code of Civil 
tsaut ratts. Procedure shall not apply to suits between landlord and tenant as 
' such or to any specified classes ^f such suits, or shall apply to 

them subject to modifications speicified in the rules. 

‘ (2) Subject to any rules so made, and subject also to 

the' other provisions of this Act, the Code of Civil Procedure 
shall apply to all such suits. 

juisdifiUoa 144. (1) The cause of action in all suits between landlord 
WMierAct* EDd tenant as such shall, for the purposes of the Code of Civil 
Procedure, be deemed tq have arisen within the local limits of the 
jurisdiction of the Civil Court which would have jurisdiction 
to entertain a suit for the possession of thp tenure or holding in 
connection with which the suit is toought* 


mornST^oivii The High Court i 

Governor-General 


• . (S) When under this Act a Civil Court is authorized 

to make an order on the application of a landlord or a tenant, 
the application shall be made to the Court which would have 
jurisdiction t to entertain a suit for the possession of the tenure 

or holding in connection with which the application* is brought. 
According to the provisions of this section, all suits and applications, 
with regard to tenures or holdings, the value of which, calculated in 
accordance with the rules laid down in the Court Fees Act of 1870, 
does not exceed one thousand rupees, are to be instituted and 
preferred in the Court of the Munsiff within whose jurisdiction 
the tenure or holding maj be situate ; and if the value exceeds 
one thousand rupees, then in the court of the Subordinate Judge 
of the district in which the tenure or holding may lie. 

The rules for valuation of §aits, so far as are necessary for those under 
this Act, are contained in sub-section 9 of section 7 of the Court 
Fees Act, and are as follow 
** Id the following suits between landlord and tenant : 

(а) for the delivery by a tenaht of the counterpart of a lease. 

(б) te enhance the rent of a tenant having a right of occupancy. 

\c) for the delivery by a landlord of a lease. * 

^d) to contest a notice of e^^ectment. 

{e) to recover the occupancy of land from which a tenant has been 
legally ejected by the landlord, and 
(/) for abatement of rent ; . 

according to amount of the rent of the land to which the suit refers, 
payable for the year next bdfore the date of presenting the plaint ” ^ 

x.tuL«?K 4 iSl ^ 145, Every n&ih or gumdshta of a landlord, empowered in 

1^^^ *”*”** this behalf a written authority under the hand of the landlord, * 

^ for the purposes of every such suit, be deemed to be the 


i: 
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recognized ag^nt of the laxidlord within the meaning of the Code 

of Civil Procedure, notwithstanding that the landlord may reside 

within the local limits of the jurisdiction of the Court in which 

the suit is to be instituted or is pending. 

Section 36 of Act XI Y. of 1882 provides : — Any appearance, application 
or Act in or to any Court required or authorized by law to be made 
or done by a party to a suit or .appeal in such Court may, except 
when otherwise expressly provided by any law for the time being 
in force, be made or done by the party in person or by his recognized 
agent, or by a pleader duly appointed to act on lys behalf. 

** Provided that any appearance may be made by the party in person if 
the Court so direct aud section 37, 

“ The recognized agents or parties by whom such appearances, applica- 
tions, and acts, may be inade or done are : — 

(a.) persons holding general powers-of^attorney from parties not resident 
within the local limits of the jurisdiction of the Court within which 
the appearance, application or act is made or done, authorizing 
them to make and flo such appearances, applications aud acts ou 
behalf ^of such parties. 

(&) Muktdrs duly certificated under any Jaw for the time being in force, 
and holding special powers-of-attorney authorizing them to do 
on behalf of their principals such acts as may legally be doue by 
Mooktdrs. 

persons carrying on trade or business for and in the names of 
parties not resident within the local limits of the jiirisdictipn of* 
the Court within which the appearance, application and act is 
made or done in matters connected with such trade or business 
only, where no other agent is expressly authorized to make and 
do such appearances, applications aud acts.” 

146. The particulars referred to in section 58 of the Code of Civil special i!^- 

Procedure shall in the case of such suits, instead of being entered in 

the register of civil suits prescribed by that section, be entered in a 

special register to be kept by each Civil Court, in such form as the 

Local Government may from time to time prescribe in this behalf. 

The particulars referred to in section 58 of the Code of Civil Procedure 
are those mentioned in section 50 of the Code, viz.— 

(a)“The name of the Court iu which the suit is brought. 

(5) The name, description aud place of residence of the plaintiff. 

(o) The name, description and place of residence of the defendant so far 
as they can be ascertained. 

(d) A plain and concise statement of the circumstances constituting the 
casue of action where and when it arose. 

(s) A demand ofhihe relief which the plaintiff claims, aud 
(/} If the plaintifi has allowed a set o^ or relinquished a portion of his 
claim the amount so allowed or relinquished” 

147. Suloject to the provisions of section 373 of the Code of Successive 
Civil Procedure, where a landlord has instituted a suit against a 
raiyat for the recovery of any rent of his holding, the landlord 
shall not institute another suit against him for the recovery of 
any rent of that holding until after three months from the date 
of the institution of the previous suit. % 

E 
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Procedure 
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Section 373 : at anj time after the inetitation of the suit, ther 

Court is satisfied, on the application of the plaoti:^ (a) that the 
suit must fail by reason of some formal defect, or (6) that there 
are sufficient grounds for permitting him to withdraw from the 
suit or to abandon part of his claim with liberty to bring a fresh 
suit for the subject matter of the suit, or in respect of the part 
so abandoned, the Court may grant such permission on such terms 
as to costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit or abandon part of his claim 
without such permission, he shall be liable for such costs, as the 
court may award, and shall be preduded from bringing a fresh suit 
for the same matter or in respect (S the same part. 

Nothing in tUia section shall be deemed to authorize tho Court to 
. permit one of several plaintiffs to withdraw without the consent 
of the others.” 

148. The following rules shall apply to suits for the recovery 
of rent : — 

(а) sections 121 to 127 (both inclusive), 129, 305. and 320 

to 326 (both inclusive) of the Code of Civil Pro- 
cedure shall not apply to any such suit ; 

(б) the plaint shall contain, in addition to the particulars 

specified in section 60 of the Code of Civil Proce- 
dure, a statement of the situation, designation, ex- 
tent and boundaries of the land held by the tenant ; 
or, where the plaintiff is unable to give the extent 
or boundaries, in lieu thereof a description sufficient 
for identification ; 

(c) the summons shall be for the final disposal of the suit 

unless the Court is of opinion that the summons 
should be for the settlement of iss,ucs only ; 

(d) the service of the summons may, if the High Court 

hj rule either generally, oy specially for any local 
area, so directs^ be effected, either in addition to, 
or in substitution for any other mode of service, by 
forwarding the summons by post in a letter ad- 
dressed to the defendant and registered under Part 
III. of the Indian Post Office Act, 1866 ; 

When a summons is so forwarded in a letter^ and it is proved 
that the letter is duly posted and registered, the court may 
presume that the summons has’ been duly served. 

(e) a written statement shall not be filed without the 

leave of the Court. 
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(/) Ttfe rules for recording the evidence of witnesses pres- 
cribed by section 189 at the code of Civil Procee- 
dure shall apply whether an appeal is allowed or not 
(gf) Tfae court may, when pasing the decree, order on the oral' 
application of thed ecreehelder the execution there 
of, unless it is a decree for ejectment for arrears : 

Not withstanding* anything contained in section 232 
of the Code of Civil Procedure, ah application for 
the execution of a decree for arrears obtained by 
a landlord shall not be made by an assignee of the 
decree, unless the landlord’s interest in the laud has 
become and is vested in him. 

Sections 121 to 127 of the Code of Civil Procedure relate to the 
examination of parties by interrogatories, the mode of their service 
aud the consequence of omission to answer. 

Section 129 relates to the power of the Court to order discovery of docu- 
ments. 

Section 3u5 enables the Court to postpone the sale of any property if the 
judgment-debtor can satisfy it that the amount of the decree can be • 
raised by mortgage, lease, or private sale thereof. 

Sections 320 to 326 provide that if the Local Government with the pre- 
vious sanction of the Governor-General in Council so order, 
the Collector may be invested, in regard to a specified local area, 
with the power of executing decrees and selling immoveable pro- 
perties in satisfaction thereof. 

Cl. {d) The power given by the section to the High Court to direct ser- 
vice of summons by sending it to the defendant in a registered 
cover should be noted. 

149, (1) When a defendant admits that money is due from 
him on account of rent, but pleads that it is due not to the plain- JedSf be*3iilie 
tiff but to a third person, the Court shall, except for special reasons 
to be recorded in writing, refuse to take coghizance of the plea ' * 

unles the defendant pays into Court the amount so admitted to 
be due. 

(2) Where such a payment is made, the Court shall forth- 
with cause notice o^ the payment to be served on the third person. 

^•5 J Unless, the third person within three months from 
the receipt of the notice institutes a suit against the plaintiff and 
therein obtains an order restraining payment out of the money, it 
shall be paid out to the plaintiff on his application. 

(i.) Nothing in this section shall affect the right of any 
person to recover from the plaintiff money paid to him under sub- 
section ("5 ^ ^ 
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There are two cases in which the defendant in a suit fon recovery of rent 
is obliged to deposit money into Court to be entitled to be heard. 
(1.) Whereheadmits that some meney on account pf rent is due 
from him, but not to the plaintiff, (^) where he admits a portion of 
the plaintiff’s claim section under 150. 

^ The amount to be deposited is the amount admitted by the tenant 
to be due. * i 

'Payment into 150. When a defendant admits that money is due from him 
be^e plaintiff on account of rent, but pleads that the amount 
to landlord, claimed is in excess of the amount due, the Court shall, except 
for special reasons to he recorded in writing, refuse to take cog- 
nizance of the plea unless the defendant pays into Court the 
amount so admitted to he due. 

\ 

ProTiaionaa 161. When a defendant is liable to pay money into Court 

portion of under either of the two last forecfoin? sections, if the Court thinks 
xnonoy. «=» o ^ ^ . 

that there are sufficient reasons for so ordering, it may take cog- 
nizance of the defendant’s plea on his paying into Court such 
reasonable portion of the money as the Court directs. 

Court to* 162. When a defendant pays money into Court under either 
gtaat rooeipt- sections, the Court shall give the defendant a receipt, 

and the receipt so given shall operate as an acquittance in the 
, same manner and to the same extent as if it had been given by 

the plaintiff or the third person as the case may be. 

Appeals In 133. An appeal shall not lie from any decree or order passed, 
rent suito. whether in the first instance or on appeal, in any suit instituted 
by a landlord for the recovery of rent where — 

(a) the decree or order is passed by a District Judge, 
Additional Judge, or Suhozdinate Judge, and the 
amount claimed in the suit does not exceed one 
hundred rupees, or 

(&) the decree or oder is passed by any other judicial officer 
specially empowered by the Local Government to 
exercise final jarisdietion under this section, and the 
amount claimed in the suit does not exceed fifty 
rupees ; 

4 

unless in either case the decree or order has decided a ques- 
tion relating to title to land or to some interest in land as 
between parties having confiict\ng claims thereto, or a question 



BENGAL TENANCY ACT. 


85 


of a right to enhance or vary the rent of a tenant, or a question 
of the amount of rent annually payable by a tenant : 

Provided that the District Judge may call for the record of 
.any case in which a judicial officer as aforesaid has passed a decree 
or order to which this section applies, if it* appears that the judi- 
cial officer has exercised a jurisdiction not vested in him by law, 
or has failed to exercise a jurisdiction so vested, or has acted in 
the exercise of his jurisdiction illegally or with material irregu- 
larity ; and may pass such order as the District Judge thinks 6t. 

Under this section unless the decree or order decides a question re- 
lating to title to land or to some interest in land as between 
parties having conflicting claims thereto, or a question of a right 
to enhance or vary the rent of a tenant, or a question of the amount 
of rent annually payable by a tenant, there will be only one appeal 
in cases tried by a Munsiff to the District Court when the claim 
does -not exceed one hundred rupees. 

Where the claim does not exceed one hundred rupees, and the case is 
transferred io the file of the District Judge, Additional Judge or 
Subordinate Judge, and tried by any of these officers, the decision 
is final. 

Where the claim exceeds one hundred rupees, and the case is tried ' 
a Munsiff, there will be a second appeal to the High Court -subject 
to the rules laid down in Chapter XLIL of the Code of Civil 
Procedure. 

In cases up to one hundred rupees, there will be a second appeal : 

(a) when there is a dispute as to the amount of yearly rental. 

(&) where the judgment has decided a question of title to land or 
interest in land as between adverse parties. 

(c) when the judgment has decided a question as to the right to enhance 
or vary the rent of a tenant. 

(a) is a novel provision, (6) and (o) are reproduced from Section 163 of 
Act X. of 1859, and Section 102 Act 8 of 1869 B.C. 

See the Full Bench case of Brojo Misser v, Alhadi Missrani, 13 B. L. R. 

376, 21 W^R. 320, Lungessur Kooer v. Sookha Ojha 1. L. K., 3 Cal. 

151. In the first of these ca^es it was held that an Additional 
Judge’s Court is the Court of the District Judge within the 
meaning of Section 102 Act 8 of 1869 B. 0. In. the latter case a 
majority of the Full Bench decided (Jacksqn J. dissenting) that the 
terms of that Section barred a second appeal unfess there existed 
the special conditions mentioned in the section see Doorga Narain 
Sen V, Ramlal Chutar I. L, R. 7, Cal. 330. and the oases therein 
quoted. Sec. also Byjinath Sahoo v. Ramdour Roy 7 C. L. R. 369 
The lan^fige of the proviso giving the district Judge power to 
interfere is the same as that of section 622 of the Code of Civil 
Procedure. Their Lordships of the Privy Council, in construing 
that Section in Ameer Hassan Khan v, Sheo Buksh J. L. B. 1 1 Cal. 

6, lay down the rule that where a court having jurisdection decides 
wroughy, it can not be said to exercbe its Jurisdiction “ illegally 
or with materiaially irregularity. 

154. A decree for enhancement of rent under this Act, if Date from 
passed in a suit instituted in the first eiefht months of an acnri- 

° o ment 

cultural year, shall ordinarily take effect on the commencement . 
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Relief 
against for- 
feltnrea. 


of the agricultural year next followiag ; and, if paired in a suit 
instituted in the last four months of the agricultural year, shall 
ordinarily take effect on the commencement of the agricultural 
3 ^ar next but one following ; but nothing in this section shall 
prevent the Court from fixing, for special reasons, a later date 
from which any such decree shall" take effecu. 

155. (1) A suit for the ejectment of a tenant, on the 
ground — ‘ • 


la) that he has used the land in a manner which 
renders it unfit for the purposes of the tenancy, or 
ib) that he has broken a condition on breach of which 
he is, under the terms of a contract between him 
and the landlord, liable to ejectment, 
shall not be entertained unless the landlord has served, in 
the prescribed manner, a notice on the tenant specifying the 
particular misuse or breach complained of, and, where the misuse 
breach is capable of remedy, requiring the tenant to remedy 
the same, and, in any case, to pay reasonable compensation for 
the misuse or breach, and the tenant has failed to comply within 
a reasonable time with that request. 

A decree passed in favour of a landlord in any such 
suit shall declare the ^amount of compensation which would 
reasonably be payable to the plaintiff for the misuse or breach, 
and whether, in the opinion of the Court, the misuse or breach 
is capable of remedy, and shall fix a period during which 
it shall be open to the defendant to pay that amount to 
'the plaintiff, and, where the misuse or breach is declared to be 
capable of remedy, to remedy the same. 

(3) The Court may, from time to time, for special 
reasons, extend a period fixed by it under sub-seejion (2.) 

(4) If the defendant, within the period or extended 
period (as the case may be) fixed by the Court under this section, 
pays the compensation mentioned in the decree, and, where the 
misuse or breach is declared by the Court to be capable of 
remedy, remedies the misuse or breach to the satisfaction of the 

* Court, the decree shall not be executed. 

The principle enunciated in sub-sections (2) and (3) is justly objected to 
. % Mr. Ju8tioe*Field, see his minute para. 101. It will be observed 
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that in the notice which is to be given before suit, the tenant is 
required to remedy the misuse or pay compensation for the same. 

After his failure to comply with the landlord’s demand, the latter 
is to sue for ejectment, and if he be so fortunate as to recover a 
decree, the Court may repeat this demand, and postpone its ful- 
filment ad infinitum, “finality,” as Mr. Justice Field says, “ will be 
diflcult of attainment. ' ^ ^ 

156. The following rules shall apply in the case of 
raiyat ejected from a holding ; — Su tod^pre- 

(a) when the raiyat has, before the date, of his ejectment^ IS®* ^****^^ 
sown or planted crops in any land comprised m the 
holding, he shall be entitled, at the option of the 
landlord, either to retain possession of that land 
and to use it for the purpose of tending and gather- 
ing in tlje crops, or . to receive from the landlord 
• the value of the crops as estimated by the Court 
executing the decree for ejectment ; * 

(h) when the raiyat has, before the date of his ejectment, 
prepared for sowing any land comprised in hw 
holding, but has not sown or planted crops in that 
land, he shall be' entitled to receive from the land- 
lord the value of ^the labour and capital expended 
, by him in so preparing the land, as estimated by 
the Court executing the decree for ejectment, to- 
gether with reasonable interest on that value ; 

(c) but a raiyat shall not be entitled to retain possession of 
any land or receive any sum in respect thereof under 
this section where, after the commencement of pro- 
' ceedingstby the landlord for his ejectment, he has cul- 
tivated or prepared the land contrary to local usage ; 

{d if the landlord elects under this section to allow a 
raiyat to retain possession of the land, the raiyat 
shall pay to the landlord for the use and occupation 
of the land during the period for which he is 
allowed to retain possession of the same, such rent 
as the Court executing the decree for ejectment 
may deeni reasonable. 

(( Before the date of ejectment,” i.e., before the date when the tenant is 
actually ejected. 
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oo)uT”m ^flx ^ plainti£P institutes a suit for the ^ectment of 

^nu^ve to ^ trespasser, he may, if lie thinks fit, claim as alternative relief that 
sieotmeat. defendant be declared liable to pay for the land in his posses- 


Amlloatlan 

aotennlae 


s^oti a fair and equitable rent to be determined by the Qourt, and ' 
the Court may grant shch relief accordingly. 

158. (l) The Court having .jurisdiction to determine a suit 


tootdm^’of fo>^ the possession of land may, pu the application of either the 
**”*^*^' landlord or the tenant ot the land, determine all or any of the 
following matters, namely : — 

(а) the situation, quantity and boundaries of the land ; 

(б) the name and description of the tenant there of (if any) ; 

(c) the class to which he belongs, that is to say, whether 
be is a tenure- holder, raiyat holding at fixed rates, occupancy 
raiyat, non-occupaucy-raiyat,. or under-raiyat ; and, if he is a 
tenure-holder, whether he is a permanent tenure-holder or not, 
and whether his rent is liable to enhancement during the conti- 
nuance of his tenure ; and 

(d) the rent payable by him at the time of the applicttion. 

(S) If, in the opinion oC the Court, any of these matters 

cannot be satisfactorily determined without a local inquiry, the 
Court may direct that a local inquiry be held under Chapter XXV. 
of the Code of Civil Procedure by such Revenue-officer as the 
Local (Government may authorize in that behalf by rule mode 
under section 392 of the said Code. 

{S) The order on any application under this section shall 
have the effect of, and be subject to the like appeal as, a decree. 


’I CHAPTER XIV. 

Sale for Arrears under Decree. 

oeaenUpow- 159. Where a tenure or holding is sold in execution of a 
^decree for arrears due in respect thereof, the purchaser shall take 
meurnbrancM subject to the interests defined in this chapter as “ protected 
interests,” but with power to annul the interests defined in this 
chaper as “incumbrances 
Provided as follows : — 

(a) a registered and notified incumbrance within the mean- 
ing of this chapter shall not be so annulled except 
in the case hereinafter mentioned in that behalf; 
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(6) the power to annul shall be exercisable only in manner 
by this chapter directed. 

A decree for rent obtained by a landlord against his registered tenant 
renders the tenure in*respect of which it is passed liable for sale 
although it may have passed into other hands than those of the 
judgmei)t-debtor, the landlord’s remedy js, however, strictly odh- 
dned to the sale of the tenure. Eashbehary Bondopadhya v, Peare 
Mohun Mookerjee, 1. L. 4 Cal. 346, see Sham Ghana Eundu v. 
Brojo Nath Pal Chowdry, 21 W. R. 94. 

According to the provisions of this chapter a purchaser of a tenuri^ or 
holding at a sale for arrears of rent in respect ^thereof shall not be 
competent to annul “protected interests” as defined on the next 
section, but shall be competent to avoid “ incumbrances as defined 
in section 161” subject to the conditions of the proviso, 

160. The following shall be deemed to be protected 
interests within the meaning of this chapter : — 

(а) any under-tenure existing from the time of the Per- 
. manent Settlement ; 

(б) any under-tenure recognized by the settlement pro- 

ceedings of any current temporary settlement as a 
tenure at a rent fixed for the period of that 
settlement ; 

(c) any lease of land whereon dwelling-houses, manu- 

factories or other permanent buildings have been 
erected, or permanent gardens, plantations, tanks, 
canals, places of worship, or burning or burying 
grounds have been made ; 

(d) any right of occupancy ; 

(e) the right of a non-occupancy-raiyat to hold for five 

years at a rent fixed under Chapter Vl. by a Court, 
or under Chapter X. by a revenue-officer ; 

(/) any right* conferred on an occupancy-raiyat to hold 
at a rent which was a fair and reasonable rent at 
the time the right was conferred ; and 
(ff) any Aght or interest which the landlord at whoso 
instance the tenure ob holding is sold, or his prede- 
cessor in title, has expressly and in writing given the 
tenant for the time being permission to create. 

Upon the motion of the Hon’ble B4bti Peary Mohun Mukeiji that clauses 
(c), [e) and (/) of |hi8 section should be omitted, the Hon'ble Sir 
bteuart Bayley said 

I wish to meet the Hon’ble Memb^ on one point on wluch he spoke, 
but 1 would first point out that the protection to subordinate int^este 
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of ''Incnm- 
ImaM** and 
'TittiBtmd 
ana notified 


Inomnlnmnoe.’* 


against which the Hon’ble Member protests is prscisely the pro- 
tection given in case of sates for arrears of Qoveinment revenue. 
1 admit, however, that in regard to clause (c), though the danger of 
injury is such as may safely to overlooked, in regard to its bearing 
on Government revenue, yet the danger of seriously lessening the 
rent of the superior holder by protecting absolutely all interests 
created under clause (a) is not imaginary, and we ought if possible 
to safega^ the landlord against it. It can be met by an adapta- 
tion of section 13 of Bengal ^ct VII. of 1868, and I propose there- 
fore to insert a clause to that elSect. It will be precisely jthe same 
as the section of the Bengal Act in a modified form to as to 
make it run with this chapter. It will come in after section 167 
of the Bill! To this extent I am prepared to meet the Hon’ble 
Member’s objection, but no further.” 

161. For the purposes of this chapter-— 

(a) the term ''incumbrance/* used with reference to a 

tenancy, means any lien, sub-tenancy, easement or 
other right or interest created by the tenant on 
his tenure or holding or in limitation of his own 
interest therein, and not being a protected interest ' 
as defined in the last foregoing section ; 

(b) the term " registered and notified incumbrance” used 

with reference to a tenure or holding sold or liable 
to sale in execution of a decree for an airear of rent 
due in respect thereof, means an incumbrance crea- 
ted by a registered instrument of which a copy has 
not less than three months before the accrual of the 
arrear, been served on the landlord in manner here- 
inafter provided. 


The distinction between an " incumbrance” and a '^protected mterest” 
\ should be carefully noted. 

' A protected interest” has reference to the incidents of the tenure itself 
which is sold, an " incumbrance” to some right created in favor 
of a person other than the person whose tenure or holding is 
sold, and which imposes a limitation on the enjoyment of the 
latter’s right and derogates from it. 

Incumbrances may be of three classes. (1) registered and notified, (S) 
and registered and unnotified, and in the c«e of incumbrances 
affecting interests less than one hundred rupees in value which may 
not be registered under section 175 after this Act comes into operation 
(3) unregistered and unhotified ; a purchaser of a tenure or holding 
at fixed rates at a sale held under section 164 may annul incum- 
brances (fi) and (3) ; a purchaser under section 165 may annul all 
iacumbranoes. 


riaiedf 



162. When a decree has be«ai passed for an arrear of rent 
doe for a teunre or holding, and the decree-holder applies under 
seetionllSS of the Code of Civil Frocednre tor the attachment 
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and sale of the tenure or holding in execution of the decree, he 
shall produce h statement shewing the pargand, estate and village 
in which the land comprised in the tenure or holding is situate, 
the yearly rent payable for the same and the total amount recover- 
able under the decree. ^ 


Section 235. The application for the execution of a decree shall be in 
writing verified by the applicant or by some other person proved to 
the satisfoction of the Court to be acquainted with the £scts of the 
case, and shall oontain, in a tabular form, the following particulars 
(namely)— • 


(a) 

(h) 

(c) 


(f) 

(g) 


(0 

(i) 


the number of the suit ; 
the names of the parties ; 
the date of the decree ; 

whether any appeal has been preferred from the decree 
whether any and what adjustment of the matter in dispute has 
been made between the parties subsequently to the decree ; 
whether any and what previous applications have been made for 
execution of the decree and with what result ; 
the atnount of the debt or compensation, with the interest (if any), 
due upon the decree, or other relief granted thereby ; 
the amount of costs (if any) awarded : 

the name of the person against whom the enforcement of the 
decree is sought \ and 

the mode in which the assistance of the Court is required, whether 
by the delivery of property specifically decreed, by the arrest and 
imprisonment of the person named in the application, or by the ' 
.attachment of his property, or otherwise as the nature of the 
relief sought may require.** ^ 


163. (i). Notwithstanding anything contained in the Code of 
Civil Procedure, when the decree-holder makes the application Jp^Se^tcfSe 
mentioned io the last foregoing section, the Court shall, if under 
section 245 of the said Code it admits the application and orders 
execution of the decree as applied for, issue simultaneously the 
order of attachment and the proclamation required by section 287 
of the said Code. 

* 

(^) The proclamatioiiL shall, in addition to stating and 
specifying the particulars mentioned in section 287 of the said 
Code, announce — 

(a) in the case of a tenure or a holding of a raiyat holding 
at fixed rates, that the tenure ox holding will first be 
put up to auction subject to the registered and noti< 
fied incumbrances, and will be sold subject to those 
incumbrances if the smn bid is sufficient to liquidate 
the, amoimt of the decree and costs, and that other- 
wise it will, if the decaree-bolder so desires, be sifid 
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on a subsequent day, of which due notice will be 
given, with power to annul all incumbrances ; and 
(b) in the case of an occupancy-holding, that the holding 
will be sold with power.to annul all incumbrances. 

^ {3) The proclamation shall, beindes being made in the 

manner prescribed by section 289 of the said Cede, be published 
by fixing up a copy thereof in a conspicuous place on the land com- 
prised in the tenure or holding ordered to be sold, and shall also 
be published in such manner as the Local Government may, from 
time to time, direct in this behalf. 

(4) Notwithstanding anything contained in section 290 
of the said Code, the sale shall not, without the consent in writing 
of the judgment-debtor, take place until after the expiration of 
at least thirty days, calculate from the date on which the copy 
of the proclamation has been fixed up on the land comprised in 
the tenure or holding ordered to be sold. 

The particulars mentioned in section 287 of the Code of Civil Proce- 
* dure are (a) the property to be sold ; 

(6) the revenue assessed upon the estate or part of the estate, when the 
property to be sold is an interest in an estate or a part of an 
estate paying revenue to Goverumout ; 

(c) any incumbrance to which the property is liable ; 

(a) the amount for the recovery of which the sale is ordered ; and 
(e) every other thing which the Court considers material for the 
purchaser to know in order to judge of the nature and value 
of the property.*' 

Sale of team 164. (2) When a tenure or a holding at fixed rates has been 

S^md^aad under the last foregoing section, it shall be put 

up to auction, subject to registered and notified incumbrances ; 
~ and, if tbe bidding reaches a sum sufiOcient to liquidate the 
amount of the decree and costs, including the costs of sale, the 
tenure or holding shall be sold subject to such incumbrances. 

The purchaser at a sale under thi% section may, in 
manner provided by section 167, and not otherwise, annul any 
incumbrance upon the teuifre or holding not being a registered 
and notified incumbrance. 

Speaking of the effect of a sale of a tenure for arreara of rent upon 
Bub-leaeee aud incumbrances, the Bent Gommiaeion observe in 
para. 186 of their Bsport 

" The object of making aub-leaaes and incumbrances voidable upon the 
^tela of a tenure for atreanpf rent ie, that jihe superior landlord's 
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security for his rent may not be impaired. If the sub-leases 
and incumbrances of a tenure* have not absorbed so much of the 
tenure-holder’s profits as to render the interest left him insufficient 
to meet the rent which he pays to the proprietor of whom he 
holds his tenure ; if the tenure, subject to these sub-leases and 
incumbrances will sell for a sum sufficient to satisfy any decree that 
can be passed for arrears of the rent payable by the tenure-holder-^^ 
it cannot be said that the proprietor-lahdlord’s security for his 
rent has been impaired so far as to bring the case within the above 
object. The right of sub-letting and creating incumbrances 
belongs to every tenure-holder — such is the common law of the 
country. So long as the landlord is certain of the rent to which 
he is entitled, he cannot justly complain of the eicercise of thia 
right or claim to interfere with it. When, however, the. exercise 
of the right extends so far as to endanger the landlord’s rent, to 
impair the security for such rent afforded by the sale of the tenure 
by public auction, the case is altered, and the landlord may reason- 
ably demand #hat these sub-leases and imcumbrances bo avoided, 
which have rendered the remaining interests of the tenure-holder 
an insufficient security for the rent payable by him. 

In this view of the inatter, we have enacted (sections 203, 206) that 
a tenure, undertenure or occupancy holding, about to be sold 
in execution of a decree for arrears of its own rent, shall first 
be put to auction, subject to certain incumbrances, and, if the 
sum bid is sufficient to liquidate the amount of the decree and 
costs, shall be sold subject to such incumbrances. If the highest 
amount bid is not sufficient to liquidate* the decree, the decree-* 
holder, that is, the landlord, may then claim to have the tenure, Ac., 
sold free of incumbrances. Such sale is not to be had immediately^ 
but upon a subsequent sale-day not less than fifteen or more than 
thirty days afterwards ; and a notification of such tenure being 
about to be ottered for sale free of incumbrances must be posted 
up on «ome conspicuous place upon the laud of the tenure. The 
effect of these provisions will be, that penons, who hold sub-leases 
and incumbrances, will not be endamaged if the bidding on the 
first sale-day reaches an amount sufficient to satisfy the decree, 
and the tenure is in consequence sold subject to incumbrances. 
If, on the other hand, the bidding on the first sale-day does not 
reach an amount sufficient to satisfy the decree, such persons will 
have time *to protect themselves from injury by paying in the 
amount of the decree, (which they subsequently recover from the 
defaulter), and so preventing such a sale of the tenure as will avoid 
incumbrances. • 

187. It has appeared to us that the superior landlord ought to have 
notice of the creation of the incumbrances to which the above pro- 
tection is afforded, and that this protection ought not to be extended 
to all incumbrances indiscriminately. We have accomplished this 
by defining^ the term incumbrances” to mean and include every 
incumbrance, lien, sub-lease, or subordinate interest which the de- 
faulting holder of the tenure, uii^ertenure or occupancy bolding 
was by law competent to create in derogation of his own interest, 
and which was created by an instrument in writing duly registered, 
a copy of such instrument being served upon the person to whom 
the rent of the tenure, undertenure or occupancy holding is pay- 
able. This provision will, we trusty prevent fraud, if sought to be 
accomplished by letting up sham incumbrances after the sale. It 
will also enable an intending purchaser to ascertain the real value of 
property about to be sold, and he will prol^bly bid more than if he 
was in a state of uncertainty on this point. We have provided for 
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isoambran^ created before tbe conimeacement of tbe Act hy in- 
Btramente in writing dul j registered under the law applicable to 
them, by allowing a copy of any such instrument to oe served 
within six months after the commencement of the Act* Mr, 
O'Kinealy would extend the same privilege to mregiatered incum- 
brances created before tbe Act, « which were not required to be 
registered by any law in force at the time of their execution $ but 
a minority of ns are apprehensive lest this might induce some 
persons to set up incumbrances fabricated for the purpose. 

With the exception of these registered incumbrances, of the creation 
of which the superior landlora has had notice, and which are pro- 
tected in tbe case of a sale of the tenure subject to incumbrances, 
a purchaseV will be entitled to avoid and annual all imcumbrances 
imposed upon the tenure by any holder thereof, his representatives 
or assignees, unless in the case of incumbrances allowed by law, 
the right of creating the same was expressly granted by the written 
engagement under which the tenant was originally let into pos- 
session, or by the subsequent written authority of the person who let 
^ him into possessiou, or of the representatives or assignees of such 
person — section 210). KhMkmht ryois or resident and hereditary 
cultivators are not, however, liable to ejectment under this rule, nor 
can a purchaser cancel bond fide engagements made with them, unless 
he can show that a higher rent would have been fairly demandable 
at the time when such engagements were contracted ; he may, 
however, proceed under the provisions of tbe Act to enhance 
the rents of all other ryots. We have provided in accordance 
t With a decision of the rrivy Council, that the judgment-debtor 

* himself or any person acting in fraudulent collusion with him for 
the purpose of disencumbering the tenure shall not be entitled to 
avoid incumbrances.” 


165 (./) If the bidding for a tenure or a holding at fixed 
^ rates put up to auction under the last foregoing section does not 
reach a sum sufficient to liquidate the amount of the decree and 
thsceot gg aforesaid, and if the decree-holder thereupon desires that 

the tenure or holding be sold with power to avoid all incum- 
brances, the officer holding the sale shall adjourn the sale and 
make a fresh proclamation under section 289 of the Code of Civil 
Procedure, announcing that the tenure or holding will be put up 
to auction, and sold with power to avoid all incumbrances upon 
a future day specified therein, dot less than fifteen or more than 
thirty days from the date of the postponemei^t ; and upon that 
day tbe tenure or holding shall be put up to auction and sold 
with power to avoid all incumbrances. 

{fi!) The purchaser at a sale under this section may. in 
manner provided by section 167| and not otherwise, annul any 
incumbrance on the tenure or holding. 

A i]£ort§^ of a tenure or of a transferable jote would be an inoum- 
, branoe. In Sobert Watson & Oo., % Gfonesh Ohunder Shaoo, 
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a \0. L. B. S 4 O 9 the landlord obtained two decrooB for rent on 
aooonnt of a tenure against his regiatered teiiant wbo bad however 
mortgaged it in favor of the defendant. In execnticto of the earlier 
decree the landlord purchased the righie wnd intereete of the tenant 
the mortgagor ; i^e defendant as the mortgagee then foreclosed his 
mortgage and entered dpon possession, lie did not however pay the 
amount of the second rent decree nor caused his name to.be regil^ 
tered in the office of the landlord, the latter accordingly executed his 
second decree and purchased tenure iteelf, it was held that his 
title prevailed over that of the defendant. The learned Ohief 
Justice, in the course of h^s judgment in the case, doubted the 
correctness of the ruling in Nobin Kissen Mookptjee v. Shib Prosad 
Pattuck. 6 W. B. 96. In Shahaboodeen v. Futteh Ali, 7 W. B. 260, 
a Full Bench of the Calcutta High Court, presided over by Sir 
Barnes Peacock, decided that the purchaser of a tenure at a sale 
held before Act Ylll. of 1869 came into operation could not avoid in- 
oumbranoes unless the power of bringing it to sale was reserved by 
stipulation in the engagements interchanged on its creation. *This 
view was approved by the PTivy Council in Forbes v, Luchmeeput 
Singh, 17 W . B. 19j^. Under the former law questions frequently 
arose as to whether the sale was that of the rights and interests 
of the* holders of the tenure merely, or of the tenure itself : see 
Dwarka Nath s. Aloke Chunder Seal, I. L. B., 9 Cal. 640. See 
Tirthanand Thakoor v. Pares Mon Jha, 10 £. L. B. 142 foot-note. 

The purchaser at a sale in which a portion of a tenure was sold in 
execution of a rent decree cannot avoid incumbrances : Beily v. Hur 
Chunder Qhose, 1. L. R., 9 Cal. 722. The incumbrance must bet* 
created by the owner of the tenure : Durga Prosono Qhose v. Kali 
Das Dutt, 9 C. L. B. 449. ^ 

166. (/) When an occupancy-holding has been advertised 

for sale under section 163, it shall be put up to auction and sold 

. **<iii*i oumbranosB, 

with power to avoid all incumbrances. aadefluofe 

ttunof 

{S) The purchaser at a sale under this section may, in 
manner provided by the next following section, and not otherwise, 
annul any incumbrance on the holding. 

167. (7) A purchaser having power to annul an incumbrance 

under any of the foregqjng sections and desiring . to annul the SSSrtt?*** 
same, may, within one year from the date of the sale or the date **** 

on which he first has notice of the incumbrance, whichever is 
later^ present to the Collector an applicaton in writing, requesting 
him to serve on the incumbrancer a notice declaring that the 
incumbrance is annulled. **' 

* 

(S) Every such application must be accompanied by 
such fee for the service of the notice as the Board of Revenue 
may fix in this behalfi ^ 

{S) When an application for service of a notice is made 
to the Oollector in maimer prescribed by this section, he diaU cause 
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the notice to be served in compliance therewith, and the ineum* 
brance shall be deemed to be annulled from the date on which it 
is so served. • 

(4) When a tenure or holding is sold in execution of 
Vt decree^foc arrears^ue in respect thereof, and there is on the 
tenure or holding a protected ^ interest of the kind specified in 
section 160, clause (c), the purchaser may, if he has power 
under this chapter to avoid all incumbrances, sue to enhance the 
rent of the land which is the subject of the protected interest.' 
On proof that the land is held at a rent which was not at the 
time the lease was granted a fair rent, the Court may enhance 
the rent to such amount as appears to be fair and equitable. 

" This sub-section shall not apply to.]and which has been held 
for a term exceeding twelve years at a fixed rent equal to the 
rent of good arable land. 

Powwte 168. (1) The Local Government may, from time to time, by 

* notification in the official Gazette, direct that occupancy-holdings 
or any specified class of occupancy-holdings in any local area put 
up for sale in execution of decrees for ‘ rent due on them shall, 
before being put up with power to avoid all incumbrances be 
put up subject to registered and notified incumbrances, and may 
by like notification rescind any such direction. 

(2) While any such direction remains in force in 
respect of any local area, all occupancy-holdings or, as the case 
may be, occupancy-holdings of the specified class in that local 
area^ shall, for the purposes of sale under the foregoing sections of 
this chapter be treated in all respects as if they were tenures. 

BnleaArdiB- 169. (2) In disposing of the proceeds of a sale under this 
posal of tlio • ' . -Lj! 

■ais-proceads. chapter, the following rules, instead of those psescnbea by sec- 
tion 295 of the Code of Civil Procedure, shall l?e observed, that is 
to say: — ^ 

(a) there shall firSt be paid to the decree-holder the costs 
incurred by him in bringing the tenure or holding 
to sale; 

(Jb) there shall, in the next place, be paid to the decree- 
* holder the amount due to him under the decree 

execution of which the sale was made ; 
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(c) if there rem&ins a balance after these sums have been 

* ptud, there shall be paid to the decree-holder there- 
from any rent which may have fallen due to him in 
respect of the tenure or holding between the ioiBjti- 
tution of the suit and the date of the sale ; . ^ 

(d) the balance (if any) remaining after the payment of 

the rent mentioned in clause (c) shall, upon the 
expiration of two' months from the confirmation of 
the sale, be paid to the judgment-debtor upon bis 
application. 

(S) If the judgment-debtor disputes the decree-holder’s 
right to receive any sum on account of rent under clause (c), the 
Court shall determine the dispute, and the determination shall 
have the force of a decree. 

The decree of the' Court mentioned ia sub-seotioh (2) will be subject to 
appeal under the ordinary rules. 


^ 170. (I) Sections 278 to 283 (both inclusive) of the Code of or 

Civil Procedure shall not apply to a tenure or holding attached in vStMsiSi mm 
, . * . - ftttftolms&t 

execution of a decree for arrears due thereon. onir on pay- 

' ment Into 

(2) When an order for the sale of a tenure or holdinir court or 

in execution of such a decree has been made, the tenure or holding SJS* or^m 
shall not be released from attachment unless, before it is knocked Sfuttsftetim 
down to the auction-purchaser, the amount of the decree, includ- 
ing the costs decreed, together with the costs incurred in order 
to the sale, is paid into Court, or the decree-holder makes an 
application for the release of the tenure or holding on the ground 
that the decree has been satisfied out of Court. 

(3) The judgment-debtor or any person having in the 
tenure or holding any interest voidable on the sale may pay money 
into Court under this section. 

171. (f) When any person having, in a tenure or holding 
advertised for sale under this chapter, an interest which would 
be avoidable upon the sale, pays into*Court the amount requisite tet^oMMTu 
topre,«.ttheE».le.- ’ ' 

. (a) the amount so pai<^ by him shall be deemed to be a ' » 

debt bearing interest at twelve per centum per 
annum, and secured by a mortgage of the tenure * 
or holding to him ; . , * 

.11 
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(6) his mortgage shall iahe priority of eveiy other charge 
on the tenure or holding other than' a charge for 
arrear of rent ; and 

(c) he shall be entitled to possession of the tenure or 
^ holding as mortgagee of the tenant and to retain 

possession of it as such until the debt^ with 
interest due thereon^ has been discharged. 

(^) Nothing in this section shall affect any other remedy 
to which any such person would be entitled. 

The principle enunciated in this section seems to have been borrowed 
\ from 01. (4) section 13 Beg. VIXI. of 1819 which says : — 

^*lf Uie person or persons making such a deposit (i. e, a deposit of the 
amount for which a putni is about to be sold) in order to stay the 
sale of the superior tenure shall have already paid the whole of the 
rent due from himself or themselves^ so that the amount lodged is 
an advance from private funds, and not a disbursement on account 
of the said rent, such deposit shall not be carried ^ to credit in lor 
set against future demands for rent, but shall be considered as a 
loan made to the proprietor of the tenure preserved from sale by 
such means, and the taluk so preserved shall be the security to the 
person or persons making the advance, who shall be considered to 
t have a lien thereupon in the same manner as if the loan had be ^n 

* made updh mortgage ; and he or- they shall be entitled, on apply- 
ing for the same, to obtain immediate possession of the tenure of 
the defaulter in order to recover the amount so advanced from any 
profits^ belonging thereto. If the defaulter shall desire to recover 
his tenure fromjbhe hands of the person or persons who by making 
the advance may have acquired sucn an interest therein and entered 
on possession in coPsequence, he shall not be entitled to do so ex- 
cept upon repayment of the entire sum advanced with interest at 
the rate of twelve per cent, per annum up to the date of possession 
having been given as above, or upon exhibiting proof in a regular suit 
to be instituted fox the purpose that the full amount so advanced 
with interest has been realized from the usufruct of the tenure.” 

172. When a tenure or holding is advertised for sale under 
jgw this chapter in execution of a decree against a superior tenant 

defaulting, and an inferior tenant, whose iifterest would be void- 
able' upon the salej pays money into Court in order to prevent the 
sale, he may, in addition to any other remedy provided for him by 
^ ' * law, deduct the whole or apy portion of the amount so paid from 

any Ijput payable by him t<\ his immediate landlord ; and that 
landlord, if he is not the defaulter^ may in like manner deduct the 
amount so deducted from any rent payable by him to his imme- 
diate landlord, and so on until the defaulter is reached. 

17S. (i) Notwithstanding anything contained in section 294 
of tibie! Code of Civil Procedure, the holder of a decree iu execution 
flf vrh^ a tjmure or holding is sold uader this chapter may, ijrithout 
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the permiseioii of the Cburt, bid for or purchase the^ tenure or 

holding. ' . . 

> (9) The judgment-debtor shall not •bid for or purchase 

a tenure or holding so sold. ^ 

(S) When a judgment-debtor purchases by himself pr 
through another person a tenure or holding so sold, the Court may, 
if it thinks fit, on the application 6f the decree-holder or any other 
person interested in the sale, by order set aside the sale, and the 
. costs of the application and order, and any deficiency of price 
which may happen cm the re-sale, and all expenses attending it 
shall be paid by the judgment-debtor. 

174. Where a tenure or holding is sold for an arrear of ^a^ buw^ 
rent due thereon, then, at any time within thirty days from the 

date of sale, the judgmeht-debtor may apply to have the sale set 
aside, on his depositing in Court, for payment to the decree- 
holder, the amount recoverable under the decree with posts, and 
for payment to the purchaser a sum equal to five per centum of 
the purchase money. • . * 

(^) If such deposit is made within the thirty days, the 
Court shall pass an order setting aside the sale, and the provi- 
sions of section 315 of the Code of Civil Procedure shall apply 
in the case of' a sale so set aside ; 

Provided that, if a judgment-debtor applies under sec- 
tion 311 of the Code of bivil Procedure to set aside the sale of 
his tenure or holding, he shall not be entitled to make an appli- 
cation under this Section. 

(S) Section 313 of the Code of Civil Procedure shall 
not apply to any sale udder this Chapter. 

In Azizoonnessa Khatoon v. Gkara Ghand Dass, I. L. B. 7 Cal. 163, it was 
held that the provisionz of Section 311 applied to the sale of 
under-tenures, , 

175. Notwithstanding anything contained in Part IV. of the 
Indian Registration Act, 1877, an inftrument creating an incnm- ^^2** 
brance upon any tenure or holding which has been executed 
before the commencement of this Act, and is not required by 
section 17 of the said Registration Act to be reg^ered, shall be 
accepted for registration under that Act if it is presented for , 

*that purpose to the proper officer within one year from the com-. .. 
mencement of this Act. 
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N«tifl«atioii 176. Gvenr officer who has, whether before or after the 
passing of this Act, registered an instniment executed by a 
tenant of a tenure or holding and creating an incumbrance 
on the tenure or holding, shall, at the request of the tenant or 
. of the person in whose favour the incumbrance is created, and 

on payment by him of such fee as the Local' Government may 
fix in this behalf, notify the incumbrance to the lUndloid by 
causing a copy .of the instrument to be served on him in the 
prescribed manner. 

enaS?Twii£ 177. Nothing contained in this chapter shall be 'deemed to 
enable a person to create an incumbrance which he could not 
otherwise lawfully create. 


CHAPTER XV.- 
CoNTBACx Ain> Custom. 

BeitiiettoB 178. (i) Nothing in any contract' between a landlord and 

Mi 0XOllUiO& 

a tenant made before or after the passing of this Act — 

* . (a) shall bar in perpetuity the acquisition of an occupan* 

cy*right in land, or 

(h) shall take away an occupancy>right in existence at the 
date of the contract, or 

(c) shall entitle a landlord to eject a tenant otherwise than 

in accordance with the provisions of this Act, or 

(d) shall take away or limit the right of a tenant as pro* 

vided by this Act, to make improvements and 
claim compensation for them. 

(2; Nothing in any contract made between a landlord 
and a tenant since the loth day of July, 1880, and before the 
passing of this Act shall prevent a raiyat from sc<iuiring in ac- 
cordance with this Act an occupancy-right in land. 

{S) Nothing in any contract made between a landlord 
and a tenant after the passing of this Act shall — 

{a) prevent a raiyalf from acquiring in accordance with 
this Act an occupancy-right in land ; 

(h) take away or limit the right of an occupancy-raiyat 
to use land as provided by section 23 ; 

* (c) take away the right of a raiyat to surrender his hold- 

f ing in aoeordanc9 with section 86 ; 
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(d) take away the right of a raiyat to transfer or bequeath 

his holding in accordance with' local usage ; 

(e) take away the right of an bccupancy-raiyat to sub-let 

subject to and in accordance with the provisions of 
this Act ; * ^ 

(/) take away the right, of a raiyat to apply for a reduc- 
tion of rent under section 38 or section 52 ; 

(ff) take away the right of a landlord or a tpnant to 
apply for a commutation of rent under section 
40 ; or 

(h) affect the provisions of section 67 relating to interest 

payable on arrears of rent ; 

Provided as follows : — * 

(i) nothing in this section shall affect the terms or condi- 

tions of a lease granted bond j/ide for the reclama- 
tion of waste land, except that, where, on or after 
the expiration of the term created by the lease, thb 
lessee would under Chapter Y. be entitled to an 
occupancy right in the land comprised in the lease, 
nothing in the lease shall prevent him from acquir- 
ing that right ; 

(ii) when a landlord has reclaimed waste land by his own 

servants' or hired labourers, and subsequently lets 
the same or a part thereof to a raiyat, nothing in 
this Act shall affect the terms of any contract 
whereby a raiyat is prevented from acquiring an 
occupancy-right in the land or part during a period 
of thirty years from the date on which the land or 
part is first let to a raiyat .; 

(iii) nothfng in this section shall affect the terms or con- 

ditions of any contraoi^ for the temporary cultiva- 
tion of orchard land with agricultural crops. 

The following extract fram the speech of the fion’ble Mr. Ilbert made 
on the motion of the Hon’^le Baboo Peary Mohan MookeHee to 
omit el. (d) of sab-section (7) and clauses (o), (e^, ( 9 ) and (A) of snb- 
section (d) will shew the spirit in which the section has been framed. 

‘ We all know the theory on which the ordinary law of contract is based. 
It presupposes equality between the parties to the contract, fall 
knowledge and appreciation 1 ^ each party of the natim w tije 
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rigbts to which he is entitled^ and a deliberate intention on either 
side to modify those ri^ts in a particular manner. Gains and 
Titins, or Ram Bass and Bam Buz, meet in the market-place and 
strike a bargain, and when they have done so, the Courts hold them 
to their bargain. But the ciroumstances which lead up to the exe- 
cution of a kabdliyat by an occupaQpy-raiyat are of a very different 
character. The raiyat’s ordinary rights, the rights with which a 
kabiiliyat purports to deal, are not baaed on contract, and the 
whole notion of their being capable of regulation by contract is 
unfamiliar to him. His rights are based on occupation and regu- 
lated by custom. He did not come in under a lease by which the 
landlord agreed to let and the tenant agreed to take a specified 
piece of land, for a specified term, under spemfied conditions ; and 
if any instrument purporting to be such a lease can be produced 
against him, it is usually a fiction. He simply ^cupies the land, 
as his forefathers have occupied it before him, shbjeot to the obser- 
vance of certain conditions, the general character of which is ap- 
proximately known and understood, though they have never been 
reduced to a definite written form. There is a nebulous border- 
land between his rights and those of the zemindar which has, from 
time immemorial, been the subject of dispute between them, and 
with respect to which the contest is under ordinary 'circumstances 
not unequally waged between persistent worry on the cue side and 
passive resistance on the other. But there are certain central 
rights which we know very well that the raiyat would not give up 
except under the pressure of absolute necessity — rights which are 
essential to his status ; and if we found that he has attached his 
- signature or mark to a kabdliat purporting to give away these 
rights, we may feel morally certain that the signature has been 
obtained under circumstances which are described in the Indian 
Contract Act as constituting undue influence. In fadt, whilst the 
elements of an ordinary legal contract are offered on the one hand 
and accepted on the other, the characteristic elements of the 
transaction which results in the execution of sucli kabdliyats as 
these, are pressure on the one side and submission on the other. 
It is the execution of instruments of this nature that we wish to 
prevent. We desire to prevent the occupan<y-raiyat from- con- 
tracting or appearing to contract himself out of rights which are 
essential to his status. We have no desire to make this section 
more stringent or more comprehensive than .the nature of the 
case requires, and if it catl he shown that any of its provisions 
ean be relaxed or modified without any serious risk of, allowing the 
main objects of our legislation to be defeated, I should be most 
ready to accept the modification.” 

Cl. (II) of the proviso was introduced by the Hon’ble Mr. Hunter. He 
said ; — 

I move this amendment to remedy what 1 believe to be a serious 
defect in the Bill. The main provisions of dection 178, which 
prevent the tenant’s statutory rights from being defeated by 
special contracts, have ^y cordial support. Bdt we section very 
properly accords a particular treatment to the reclamation of 
waste lands. It enables the landlords to bar the exercise of 
occupancy-rights duung the currency of a reclamation lease — a 
lease which may run for an ^i^definite period, and which would 
probably run for twenty or thirty years. The Bill thus makes 
provision for the reclamation of waste lands by means of tenants 
holdi 4 g under long leases. But it omits to make provision for the 
reclamation of waste lands by the landlord himself, working with 
ewn servants, ost wijbh hired labour. This omiaaion is probably 
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due to the droomstanoe that the latter class of reclamation has 
hitherte not been common, fiat oases of such reclamations have 
come to my notice, and I am told that their inlh^eqiiedcy is due in 
part to the discoura^ments under which they are placed even by 
the present law. In the only case in which, so far as 1 know, ex- 
tensive reclamation has been affected by the steam-plough in 
Lower Bengal, the landholder writes to me that the present law 
renders such reclamation disadvantageous to the reclaiming lailfi- 
lord; while under the new law no landholder would think of , un- 
dertaking such reclamation, unless protected by some accidental 
local tenure like the uibandu Yet there are several classes of 
reclamation which cannot be carried out by cultivators, but must 
be conducted by the landlord, or by a combination of neighbouring 
landlords, if they are to be effected at all. The Council is, I think, 
agreed that it is the interest alike of the cultivators and of the 
State that such reclamations of waste land should be undertaken. 
To add to the cultivated area is the most direct and the most 
permanent remedy for the great evil in certain parts of Bengal — 
over-population. But such reclamations will certainly not be un- 
dertaken by landholders if the Bill is allowed to stand as at 
present. My amendment only proposes to place the landholder 
who reclaims land at his own charges by hired labour, in as 
good a position as the landholder who reclaims by means of tenants 
on long leases. In so doing I desire to say that the amendment 
has been carefully framed with the intention to cover only bona fide 
reclamation of waste land. I hope that the representatives of both 
the landlords and the cultivators will see their way to accept an^« 
amendment, which is submitted to the Council in the interests* 
of both.’* Supplement Gazette of India^ 9th May 1885, p. 786. 


179. Nothing in this Act shall be deemed to prevent a pro- ^^gem^ent 
prietor or a holder of a permanent tenure in a permanently-settled 

area from granting a permanent mukarrari lease on any terms 
agreed on between him and his tenant 

180. (f) Notwithstanding anything in this Act, a raiyat — uttoandl, 

^ Chur and 

(ft) wlo ID any part of the country where the custom of 

utbandi prevails, holds land ordinarily let under 
that custom and for the time being let under that 
custom, or 

(b) who holds land of the kind known as chur or deatah,< 
shaU not acquire a right of occupancy — 
in case (a), in land ordinarily held under the custom of 
utbandi and for the time being held uhder that custom, or 
in case (b) in the chur or dearah land, 
until he has held the land in question for twelve continuous 
years, and until he acquires a right of occupancy in the land. 

*he shall be liable to pay such rent for his holding as may be 
agreed on between him wd his landlord. 
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CBAPm XY. 


SaTing as to 
service* 
teaares. 


Homesteads. 


( 2 ) Chapter VI shall not apply to raiyats holding land 
under the custom of utbandi in respect of land*held by thorn 
under that custom. 

( 3 ) The Collector may, on (he application of eitlier the 
landlord or the tenant, or on a reference from the Civil Court 
declare that any land has ceased to be chur or dearah land 
within the meaning of this section, and thereupon all the provi- 
sions of this Act shall apply to the land. 

** Utbandi is applied to land held for a year or rather for a season onl^f 
The general custom is for the husbandman to get verbal permission 
to cultivate a certain amount of laud in a particular place at a rate 
agreed upon. While his crop is on the ground the land is measured 
and the land is assessed on it. A large proportion of the cultivable 
area of the Nadiya district is let out in utbandi.*' Hnnter'a 
statistical account of Nadiya p. 73. 

181. Nothing in this Act shall affect •any incident of a ghdt- 
wliM or other service-tenure,, or, in particular, shall confer a right 
to transfer or bequeath a service-tenure which, before the passing 
of this Act, was not capable of being transferred or bequeathed, 
c 182. When a raiyat holds his homestead otherwise than 
as part of his holding as a raiyat, the incidents of his tenancy 
of the homestead shall be regulated by local custom or usage, 
and, subject to local custom or usage, by the provisions of this 

Act applicable to land held by a raiyat. 

In Prosunno Ooomari Dabea v, Shekh Button Bepary, I. L. B. 3 Cal. 696 
(Garth, 0. J. and Birch, J.) where the tenant bad erected certain 
kutcha buildings and been in occupation of certain homestead lands 
for fifty or sixty years, and the landlord sought to eject after notice, 
it was held that ** there is no law in this country which converts a 
holding-at-will or from year to year into a permaneitt tedhre merely 
because the tenant, without any arrangement with his landlord 
chooses to build a dwelling-house upon the land demised.” See 
Taruckpodo Ghosal v, Bhyama Ghurq Napit, 8 0. li. B. 50. In 
Gobind Cbunder Sikdar v, Ayinuddin Sha Biswas, (Garth, C. J. and 
Mitter, J) 11 C. L. B. 281, where land was * Met upwards of 60 
years ago for building purposes and buildings of a substantial 
eharacUTi were erected some sixty years ago by the defenant’s 
ancestors, and they and their ancestors h^ lived there ever 
since”, it was held that the Court could presume from these facts 
that the land was granted for building purposes, and that the 
grant itself was of a pdlrmanent character.” See also Arut Sahoo 
V, Prandhun Pykura, I. L. B., 10 Cal. 502, where the court 
below did 'not raise the presumption, and the High Court did 
not interfere, consult however Prosonno Coomar Chatteijee v. 
Jugan Nath Basak, 10 C. L K. 25 where the case law on the 
subject is fully explained. See also Beni Madhub Banerji v. 
Jaikrishna Mukeni, 7 B. L. R.. 152, Ohunder Kumar Boy v, Eader- 
mony Dossee, 7 W. B., 247, Aaaita Chum Dey s. Petumber Doss 
17 W, B. 36^ Koylas Cbunder Sircar e. Wc^manund Boy, 24 W. B., 

A\9. Rflmghtin TThnn n 'Rin*a.rihiin pAruTnunirlr. 0 B. Ti. Bi. 107. 
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183. No&inff in this Act shall affect any custom, uswe 'or saviiic of 
cudtom&ry right not inconsistent with^ or not expressly or by 
necessary implication modified or abolished by, its provisions. 

itLuatrationa. 

(1) A usage under which a raiyat is entitled to sell his 
holding without the consent of his landlord is not inconsistent 
with, and is not expressly or by necessary implication modified, or 
abolished by the provisions of this Act. That usage accordingly, 
wherever it may exist, will not be affected by this Act. 

(S) The custom or usage that an under-raiyat should, 
under certain circumstances, acquire a right of occupancy is not 
inconsistent with, and is^ not expressly or by necessary implication 
modified or. abolished by, the provisions of this Act. That 
custom or usage, accordingly, wherever it exists, wfll not be 
affected by this Act. 

In Lachman Rai v. Akbar Khan, 1. L. B, 1 all. 440 the plaintiffs av 
Bemindars sued their tenant^ for a declaration of their manorial 
rights as against all the tenants collectively to the appropriation by 
the .plaintiffs of all trees of spontaneous growth, the fruit of mango, 
mohua and other trees planted by the defendants, and of their right 
to receive a tribute of two ploughs annually, as also an offering of a 
certain quantity of poppyseed, hemp, bhusa, cowdung cakes, and 
other farm produce on the occasion of the, marriage of the lower caste 
tenants, with a further right to levy as dues from the said tenants a 
proportionate quantity of sugar-cane juice prepared by each sugar 
manufactory, and the presentation of a certain number of sticks of 
sugarcane, on a certain day in each year to the plaintiffs. The High 
Court in remanding the case for farther inquiry observed. — The 
most cogent evidence of custom is not that which is afforded by the . 
expression of opinion as to the existence, but by the enumeration 
of instances in which the alleged custom has been acted upon, and 
by the proof afforded by revenue or judicial records or private 
accounts and receipts that the custom has been enforced.” 

In Kupil Rai v. Badha Prosad Singh, I. L. B. 5 all 261, it appeared 
that the defendants were occupancy tenants of certain lands, that 
these lands submerged and reappeared after some years, that the 
tenant neither relinquished nor paid rent for them : it was held 
that the claim of the landlord that he was entitled to them ac- 
cording to a local custom was dgp^ tenable with reference to the 
provisions of Act 12 of 1881 (N. W. P. Bent Act.) 

In Lala v. Heru Singh, I. L. B, 2 all 60, the claim was for the recovery 
of a cess which it was alleged was payable in accordance with the 
custom of the village ou tHe second marri^e of a widow of the 
Bamaiya caste. ^ In dismissing the suit, Oldfield, J., observed 
amongst the conditions essential for establishing a custom are 
that the custom is of remote antiquity, that it has been continued 
and acquiesced in, that it is reasonable and certain, and not indefi^ 
nite in its character.” Stewart, 'C. J. concurred in the above view. 
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CHAPTER XVI. 


CHAPTER XVr, 


Cloltathm 

lit •UltB, HP- 


Limitation. 

184. (1) The Buita, appeals and applications specified in 

% Schedule IIL annexed to this Act shall he instituted and made 
HI# • i_ • xi. -1 1 • 

Within the^ time prescribed m that schedule for them respec- 
tively ; and every such suit or appeal instituted, and the appli- 
cation made, after the period of limitation so prescribed, shall 
be dismissed, although limitation has not been pleaded. 


(S) Nothing in this section shall revive the right to 
institute any suit or appeal or make any application which would 
have been barred by limitation if it had been instituted or made 
immediately before the commencement of* this Act. 


In Har 9 Pershad Roy v. Gtopnl Das Dutt, I. L. R, 9 Cal. 255, the plaintiff 
was a purchaser by private sale from Government, of an estate 
which Government bad purchased at a sale for arrears of revenue. 
The defendants held under certain leases and when the plaintiff 
wanted to re-enter on the expiration of these leases, they set up 
. certain old chukdari tenures and refused to quit. The latter 
then brought a suit to .set aside these tenures but fai:ed ; this 
litigation lasted from 1872 to 1881. In February 1876 plaintiff 
instituted a suit for arrears of such rent from 1866 to 1872, as 
would be due from the defendant on the chukdari tenures ; it 
was held by the Privy Council that the principle laid down in 
Rani Sumomoyee v. Shoshee Mookhee Rurmonea, 12 Moore’s I. A. 
244 and 2 B. L. R., P, C, 10, did not apply, and that the claim was 
barred by limitation under-section 29 Act 8 of 1869 B. 0. 


PofUon of 185. (i) Sections 7, 8 and 9 of the Indian Limitation Act 

wu0 inuiaA lu* * 

St***®*!*^^ 1877, shall not apply to the suits and applications mentioned in 

M^to Buoh lagt foregoing section. 

Subject to the provisions oMhis chapter, the provi- 
sions of the Indian Limitation Act 1877, shall apply to all 
suits, appeals and applications mentioned in the last foregoing 
section. 


In Khoselal Mahton v. GudmIi Dutt, I. L. R., 7 Cal 690, where a deposit 
had been made in Court under the provisions of Act 8 of 1869 
(B. C.), and the six months allowed’by 8. 31 of that Act had expired 
on an authorized holiday, and the plaint was filed on tho first open 
day, it was held (Witter and Maclean, J. J.) that section 6 of Act XV. 
of 1877 applied, and that the suit was not barred. 

By tbfi operation of this section, the provieions of section 6 and other- 
sections of the Limitation Act of 1877, except sections 7, 8 and 
9, are ex{wessly extended to snits and applicationa under the 
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CHAPTER XVn. 

SUFFLEVBMTAL, 

PenaUiea. 

186. (1) If any person, otherwise ^an in accordance mth * 

this Act or some other enactment for the time being force,— • 

(а) distrains or attempts to distrain the produce of a 

tenant’s holding, or 

(б) resists a distraint duly made under* this Act, or for* 

cibly or clandestinely removes any property duly 
distrained under this Act, or 

(c) except with the authority or consent of the tenant, 
prevents or attempts to prevent the reaping, ga- 
thering, ‘storing, removing or otherwise dealing 
with any produce of a holding, 
he shall be deemed to have committed criminal trespass 
within the meaning of the Indian Penal Code. 

(2?) Any person who abets within the meaning of thS 
Indian Penal Code the doing of any act mentioned in sub-section 
(1) shall be deemed to have abetted the commission of criminal 
trespass within the meaning of that Code. 

Agents and representatives of landlords. 

187. {!) Any appearance, application or act, in, before or Power tor 

j-H , . , , , l&ndlord to 

to any Court or authoritiy, required or authorised by this Act to act tiirougn 

be made or done by a landlord, may, unless the Court or 
authority othervrise directs, be made or done also by an agent 
empowered in this behalf by a written authority under the hand 
of the landlord. 

Every notice required by this Act to be served on, 
or given to, a landlord shall, if served on, or given to, an agent 
empowered as aforesaid to accept service of or receive the same 
on behalf of the landlord, be as effeotual for the purposes of this 
Act as if it had been served on, or given to, the landlord in 
person. 

{3} Every document required by this Act to be signed 
I or certified by a lan^ord, except an instrument appointing or 
authorizing an agent may be signed or certified by an agent, of 
the landlord authorized in writing* in that behalf. 
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arSi*to*igt more persona are joint-landlords, any- 

thing which the landlord is under dm Act required or authorized 
Bon Mwt. to do must be dene either by both or all those persons acting 
together, or by an agent authorized to act on behalf of both 

o^all of them. ** 

"" Bvlei wffdeT Act. 

189. The I^cal Gtevemment may, from time to timA by no- 

tutdiiig pr»- tification in the official Gazette, make rules consistent with this 
Mdunpowen 

nl ollLeer and a nt 

pernoe of 

“•**•••• to regulate the procedure to be followed by Revenue- 

officers in the discharge of any duty imposed upon them by or 
under this Act, and may by such rules confer upon any such 
officer— • 

(a) any power exercised by a Civil Court in 'the trial of 
suits ; 

' (b) power to enter upon any land, and to survey, demar- 
cate and make a map of the same, and any power 
exercisable by any officer under the ‘ Bengal Sur. 
vey Act, 1875 ; and 

(c) power to cut and thresh the crops on any land and 
weigh the produce, with a view to estimating the 
capabilities of the soil ; and 

(2) to prescribe the mode of service of notices under this 
Act where no mode is prescribed by this or any other Act. 

PioMdQze 190. (7) Every authority having power to make rules under 
any section of this Act shidl, before making the rules, publish 
a draft of the proposed rules for the information of persons likely 
to be affected thereby. 

{S) The publication shall be made, in the case of rules 
made by the Local Government or High Court,* in such manner 
as may in its opinion be sufficient for giving information to 
persons interested, and, in the case of rules made by any other 
autbority, in the prescribed manner : 

Provided tiiat every such draft shall be published in the 
official Gazette. ^ 

: {S) There shall be published with the draft a notice 
qiedi^Ting a date, not earlier ^n the expiration of one month 
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after the date of publication, at or after which the draft will be 
taken into consideration. 

(^) The authority shall receive and consider any ob- 
jection or suggestion which may be made by any person with 
respect to the draft before the date so specified. 

(S) The publication in' the official Gazette of a rule 
purporting to be made under this Act shall be conclusive evi- 
* dence that it has been duly made. 

(d) All rules made under this Act may, from time to 
time, subject to the sanction (if any) required for making them, 
be amended, added to or cancelled by the authority having 
power to make the same. 

Provisions as to temporarily-settled districts. 

191. Where the area comprised in a tenure is situate in an 
estate which has never been permanently settled, nothing in this 
Act shall prevent the enhancement of the rent upon the expiraj 
tion of a temporary settlement of the revenue, unless the* right 
to hold beyond the term of the settlement at a particular rate 
of rent has been expressly recognized in settlement-proceedings 
by a Revenue-authority empowered by the Government to make 
^ definitively or confirm settlements, 

Oq the Hon’ble Baboo Peary Mohan Mookerji’s pointing out that the 
effect of this section will be to exempt a large majority of Govern- 
ment estates from the operation of the rule of twenty years' 
presumptipn, the Hon’ble Sir Steuart Bayley said I tj;iink we 
nave a right to complain of the repetition of the statement that 
the Government has made a separate law for Government estates 
from other estates, There^ is no such distinction in reality ; all 
temporarily-settled estates will be exactly in the same position ; 
there is no distinction between the Government and any other 
proprietor, and the assertion that the Government has made a 
separate provision for their own estates is simply misleading. The 
rules to which the Hon'ble gentleman objects will apply to all lands 
by whomsoever held in districts which are not permanently settled. 
The history of the matter is that it is a part of the existing law, 
which provides that the tempesary settlement-holder could not 
contract beyond the term of his own settlement ; a settlement- 
holder therefore cannot protect his raiyat against subsequent 
enhancement in case of the subsequent enmmeement of the revenue. 
That is the law, and it is practically repeated in this section. Then 
we come to the question of the presumption from twenty years’ 
holding at an ucfbhanged rent. The presumption cannot possibly ^ 
arise where the revenue, and presumably the rent, is being con- 
stantly changed. 1 do not think the question could be better 
stated than as it has been formulated by the Bent OonunissiQners’ 
Bill. The exception to section d of that Bill says ^ 
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“ Id the case of a tenure or under*teDure situate in an estate not perma- 
nently settled, such presumption shall not operate to pteyent the 
enhancement of the rent of such tenure or under-tenure upon the 
expiry of a temporary settlement the revenue, unless the right to 
hold such tenure or under-tenure fqr ever at a fixed rate of rent has 
been expressly recognised in settlement-proceedings a Bevenua- 
authority empowered by Oovernment to make definitively or con- 
firm settlements,” “ That is to say, where a person has held from 
the time of the Permanent 'Settlement there he has a right to go 
on holding at the same rent, but where you have the rent constantly 
changed, the presumption does not naturally arise that he has held 
from the Permanent Settlement. It is no idea of our own. 

Power to a landlord grants a lease, or makes any other 

of^naw contract, purporting to entitle the tenant of land not included ia 
aasMmrat of permanently settled to hold that land free of rent or at 

a particular rent, and while the lease or contract is in force — 

(а) land-revenue is for the first lime made, payable in 

respect of the'land, or 

(б) land-revenue having been previously payable in re- 

spect of it, a frebh settlement of land-revenue is 
* • made, 

a Bevenue-ofiScer may, notwithstanding anything in the con- 
tract between the parties, by order, on the application of the 
landlord or of the tenant, fix a fair and equitable rent for the land 
in accordance with the provisions of this Act. ^ 

Rights of pasturage, <6o. 


^Ats of 1^3. The provisions of this Act applicable to suits for the re- 

^•st-^bts, covery,of arrears of rent shall, as far as may be, -apply to suits for 
the recovery of anything payable or deliverable in respect of any 
* rights of pasturage, forest-rights, rights over fisheries and the like. 


Savin'g for conditions binding on landlords. 


Where a proprietor or permanent tenure-holder bolds 
his estate or tenure subject to. the observance’ of any specified 
rule or condition, nothing in this Act shall entitle any person 
occupying land within the estate or tenure to do any Act which 
' involves a violation of that rule or condition. 

Savings for special enactmenls. 


' wBlVlIrMi* 




199. Noticing in this Act shall afifret— 

(fi) The powem and duties of settlement-ofiScers as defined 
by any law not Expressly repealed by this Act ; 
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(b) Aoy enactment regulating the procedure for the 

rqip.lization of rents in estates belonging to the 
Ooveinment, or under the management of the 
Court of Wards or of the Bevenue-authorities ; 

(c) Any enactment relating to the avoidance of tenancies 

and incumbrances, by a sale for arrears of the 
Government revenue ; 

(d) Any enactment relating to the partition of revenue- 

paying estates ; , 

(e) An}’’ enactment relating to patni tenures^ in so far as 

it relates to those tenures ; or 
(/) Any other special or local law not repealed either 
expressly .or by necessary implication by this Act. 

Construction of Act 


196. This Act shall be read subject to every Act passed after Act to be 
its commencement by the Lieutenant-Governor of Bengal in to*Act™5eS^ 

^ after pasaed 

* byLleut^na&t 
Oovemor of 
Bengal In 
" Council. 


Council 
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CHAPTER XVII, 


SCHEDULE 1. 
(See Section 2.) 


Repeal of EnacthentE. 

Regvlationa of the Bengal Code. 


‘ Number and year. | 

^ Subject of Regulation. , 

Extent pf repeaL 

VIII. of 1793 

A Regulation for re*enacting with modifications and 
amendment^the rules for the Decennial Settle* 
mentof the Puulic Revenue payable fiom the 
lands of the camlndars, independent talukdars 
^ and other actual proprietors of land in Bengal 
Behar and Orissa, passed for those Provinces 
respectively on the >8th September, 1789. the 
95tn November, 1789, and the xoth February, 
X790, and subsequent dates. 

Sections 51, 53, 53, 54, 55, 64 and 65. 

XII. of 1805 

A Regulation for the settlement and collection of the 
Public Revenue in the zila of Cuttack, in- 
cluding the parganas of Pattaspur, Kummadi- 
" chour and Bagrae, at present included in the 
zila of Midnapore. 

Section 7, 

• 


V. of i6t3 

A Regulation for amending some of the rules at 
present in force for the collection of the land- 
revenue. 

Sections a, 3, 4, s6 and 37, 


XVIII. of 1813 

A Regulation for explaining Section 3, Regulation 
V. x8i3, and rescinding Sections 3 and 4, Regu- 
lation XLIV, 1793, and Sections 3, and 4, 
Regulation L, 1705, and enacting other rules 
in Ueu thereof. 

The preamble and sections 3 and j, 

r 

XI. of 1835 

A Regulation for declaring the rules to be observed 
in determining claims to lands gained by allu- 
vion or by derelicticm of a river or the sea. 

In clause t of section 4, from and 
including the words ** nor If annex- 
ed to a subordinate tenure*' to the 
end of the clause. 

Acte of the Bengal Coimcil. 

Number and year. 

Subject of Act. 

Extent of repeaL 


VI. of 1863 

An Act to amend Act X. of 1859 (to amend the law 
relating to the recovery of rent in the Presi- 
dency of Fort William in Bengal, 

Tlw whole Act, 


IV. of 1867 

An Act to explain and amend Act VI. of 1863. passed 
by tbs Lieutenant-Governor of Bengal in 
Coundl, and to give vaUdity to certain judg* 
meats. 

The whole Act. 

• 

Vlll.'of 1869 

An Act to amend the Procedure in suits between 
LanUords and Tenants, 

The whole Act. 

• 


•VIIJ. of X879 

] 

An Act to define and limit the powers of Settlement- 
officera, 

The whole Act. 



Acte of the Governor -Oeneral in Council. . 


Number and year. 

Subject of Act. 

Ex^nt of repeal. 

f X.of 1859 

An Act to amend the law relating to the recovery 
^ of rent in the Presidency Fmc William In 
^ Bengal, 

The whole Act. 
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, (Schidvlt //. — Forma of Recaipt and Acaowni) 
SCHEDULE II. 

Forms of Kbceift and Account, 

(^ee atciiona 56 and 51*) 
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(Schedule //. — Fomii of Receipt and Account,) 
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CHiPTER XVIl. 


SCHEDULE III. 

Limitation. 
(See section 184 ) 
fart L ^Suits. 


Description of Suit 

Period of Limi- 
tation 

Time from which period 
begins to run 

« 

1, Td eject any tenure-holder or 
raiyat on account of any breach 
of a condition in lespect of 
which there is a contiact ex- 
pressly providing that ejectment 
shall be the penalty of such 
breach « 

S For the recovery of an arrear of 
lent — 

t 

One year 

The date of the breach 

• 

(a) When the arrear fell due 
before a deposit was mide 
under Section 61 on aoc unt 
of the rent of the same h<»]d 

Six months 

The date of the service of 
notice of the deposit 

1 

(6) in other cases 

Three year* 

The last diy of the Bengali 
year m which the ir- 
rtsr fell due, where that 
>cat {>1 evil Is and the 
last day Of the month 
of Jeyt of the Amh of 
Fash year in which the 
arrear fell dne, where 
cither of those years pie- 
vails. 

3. To recover possession of land 
claimed by the plaintiff as an 
• occupancy-raiyat. 

Two years 

The date of dispossession. 

* 


Part II, — Appeals 


• 

Description of Appeal 

Period of Limi 
, ^ t ition 

Time from which period 
begins to run 

From any decree or older under this 
Act to the Court of a District 
Jude or specind Judge 

^ Thirty days . . 

1 

The date of the decree or 
order appealed against 

From apy order of a Collector under 
* this Act to the Commissioner. 

Thirty days . • 

The date of the order ap^ 
pealed Bgainst 
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Part m. — Applications, 


Description of Application. 

Period of Limita- 
tion. 

Time from which period 
begins to run. 

6. For the execution of a decree or 
order made under this Act, or 
any Act repealed by th;s Act, 
and not being a decree for a sum 
of money exceeding Rs. 600,* ex- 
clusive of any interest which 
may have accrued after decree 
upon the sum decreed, but inclu- 
sive of the costs of executing 
such decree : except' where the 
judgment-debtor has by fraud 
or force nrevented the execution 
of the dftree, in which case the 
period of limitation shall be 
governed by the provisions of 
the Indian Limitation Act, 1877. 

Three yetirs ... 

(1) The date of the decree 
or order or ' 

(2) Where there has been an 
appeal, the date of the final 
decree or order the Ap- 
pellate Court ; or 

(3) Where there has been a 
review of judgment, the 
date of the decision passed 
on the review. 


Art. 1. A anit by a landlord against a tenant for removal of trees which, the latter 
has planted on his holding is not governed by the limitation of one year buji by Art. 120| 
Schedule IL Act. XV. of 1877. Gonesh Dass v. Goudor Kurmi, 12 C\ L. R. 418. 

Art (2.) Cl. (a) The calculation of the months MriH probably be according to the 
English Calendar, Mohomed Eiahee Buksh v, Brojokishore Sen, I. L. K., ^ Cal. 497 
Joy Mangal Singh v, Lai Ran Pal Singh, 4 B. L. R. app. 53, Kasro Mandar v. Premlal 
9 B. L, R, app. 41, Lucbmiput Singh Bahadoor v. Raj Coomari Dahee, 23 VV. R. 275. 
CL (6) Art. 2. In Kashi Nath Bhiittacharji v. Rohini Kanth Bhuttacharji, I. L. R., 6 
Cal. 325, a suit was brought for arrears of rent of 1280 on 30th Assar 1284. and the 
question arose whether it was in time, a Full Bench of the Calcutta High Court (Sir 
Richard Garth, C. J., presiding) held that rent becomes due at the last moment of 
time which is allowed to the tenant for payment. His Lordship the learned Chief 
Justice observed ; — “ We think it clear that the last day on which a suit for the 
recovery of arrears, of rent can be instituted under the section referred to, is the last 
day of the third year, from the close of the year m which the rent became 
payable ; and as in this case the rent was payable in the month of Oheyt 1280, 
and the defendant was bound to pay it before the close of the last day t>f that 
month, the plaintiff mhst have brought his suit within three years from that 
day.” 

• Art. 3. Where the plaintiff “sets out his title and seeks to have his right declared 
and possession given, one year’s limitation will not bar, Gooroodass Roy e. Ram Naraia 
M.itter, 7 W. H. 167, Hamjoy Mundul v. Ham Sunder Mundul, 2 C. L. R., 4 Lalj^e Sahoo 
V, Bhagwan Dosse, 8 W. R , 337, Dhonje Mundul v. Arif Mundul, 9 W. R 306. It will 
be observed that the words * ejected the person entitled to receive the rent*’ 
have been omitted in the present Act. 

Art. 6. The essential words of section 58 Act VtiL of 1869 B. C^ were, “ no process 
of execution of any description whatsoever shall be issued ou a judgment in any suit 

after the lapse of three yvars from the date of judgment unless the 

judgment be for a sum e;$ceediug five hundred Rupees, in which case the period Within 
which execution may be had shall be regulated by the general rules in rd^hpect to tha 
* period allowed for the execution of decrees of the Court.” In Golokemony Dabia e. 
Mohesh Ohunder Mosa, I. L. R.. 3 Cal. 648, the decree was for arrears of rent, and dated 
3l8t January 1873 ; on 6th July 1875 the decree-holder applied for^ execution bp 
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ftireat of thepenon and attachment and sale of the property of tjba judgment* 
debtor. On SSod September 1876 the decree-holder informed the Court that 
the judgment-debtor had made a proposal for compromise, and that it was not 
necessary that he should be arrested. On’ the compromise falling through, a 
.second application was made for the attachment of the judgment-debtor’s pro- 
perty on 15th March 1876, the application was dis&llowed in the Courts below 
as barred by limitation, it was held that the execution was in time. Speaking 
of the Full Bench decision of Redoykrtshua Qhose v. Eoylash Chunder Bose (13. 
W, R. P. B 3, 4 B. L. R. 82 F. B.) Markby, ,J ^observes, “the words should be 
considered as meaning that execution shall not issue onless a proper applioatum 
for execution is made within three years from the date of the judgment.” With 
reference to the rule laid down in Lalla Ram Sahoo v. Dodraj Mahto, 20 W. R. 
305, His fLordship says, “all that is necessary for us to say upon that decision is that the 
question of delay is nowhere referred to by the Full Bench. It may be that the question 
of delay may in some ca^e8 be useful in assisting the Court to determine whether an 
ambiguous proceeding is a fresh application for execution, or a step taken in furtherance 
of a previous application, but there is nothing which will authorize us to import into the 
law of limitation the question of diligence on the part of the judgment-creditor as a 
substantive portion of the law.” See also Heeralal Seal v, Poran Mates, % W. R. (Act X) 
84, Deodhary Singh c. Eoonur Dowlut Ram, 3 C. L. R. 189. But see Kadumbini Basi v. 
Kailaah Chunder Pal Chowdry, 8 C. L. R, 19, where the decree wjis passed in June 1876 
and moveable property of the judgment-debtor which had been attached was released 
fixim attachment, and the decree-holder directed to proceed against the tenure, and he 
failed to do so till 19th August 1879, it was held he was out of time. 

' If a decree provides for payment of the amount covered by it by instalments, the 
three years shall run from the date, when rents are adjudged to be payable, or in other 
words when this instulnients are due, Goreebulla Sheik Mobunlall Shaba, I. L. R., 7 
Cal p. 127. But tee Momtaz al Huq v. Neerbai Singh. F. B. 12 C. L. R. 318, in which this 
case has been over-ruled, atid it has been laid down by a majority of the Full Bench 
that limitation runs from the date of the decree and not from that on which instalments 
are payable. 

.In Kadumbini Dabia v, Koylaah Chunder i*al Chowdry, I. L. R. 6 Cal. 654, itrwas 
held that where the amount covered by the original decree was less than Rs. 500, costs 
awarded in execution could not be added to exempt the decree from the operation of 
the rule laid down in section 58 Act VIII of 1869 (B. C.) ; costs of executing the decree 
however, will, under the Act, be taken into consideration in calculating the amount 
due on it within the meaning of this article. 

Where a certified copy of a decree for less than Rs. 600 was transferred by the court 
which mad^ it to another court for executiou within, but application ^o the latter court 
for execution was made after three years, it was held the execution was barred, Bholanath 
Roy a. Huri Moni Debe, 12 C. L. B. 68. 

* LimitcUum OeneraUy, ^ 

A landlord must sue for cancellation of a Mukarari tenure within twelve yean from 
the date of his knowledge that the tenant was setting up a Mukarari title, Raja Saheb 
Pcolhad Singh s. Run Bjihadoor Singh 2. B L. R. P. C. 128, Nazimuddin Hussen v. 
Llyed, 6 B. L. E. App. )30. Tikaitni Gourikumari v. Bengal Coal Company, 12 B. L. R, 222 
loot note. The plea of limitation can be set up against a landlord by a person who is really 
a trespakser, but who sets up a falt^e case of tenancy, Deno Mony Dabea e. Doorga Prosad 
Mozoomdar, F. B. 12 B. L. R 274. The non-payment of rent for a term of twelve 
years and more does not relieve an occupancy Vaiyat from the status of a tenant so 
as to give him a title to the land, as rent falls due year by year or kist Ity kist, the failure 
to pay it bficomes a reourring cause of action, and therefore where the right to take rent 
is admitted by the raiyat, no question of limitation can arise, Poresh Narain Roy 
Raidd Chunder Talukdar, 1. L. E., 4 Cal. 661. 
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ADDITIONAL NOTES- 

Sec. 3-*- Where land is let for building purposes in town. Act. YIII. of 1869 B. C. dote 
not Poorno Chuoder Roy v. Sadut Ali, 2 C. L. R. 31. 

In p. 7 after description of tenures ; gorabundi tenures are not necessarily transferable, 
Mohunt Chutoorbbooj Bharotedv. Jadki Prosad, 4 C. L. R. 298. f 

Sec. ]p Where a mokurari lease contained a igiipulation that if the lessee and her 
heirs failed to pay the rent for any year in full, the landlord should have tHe power to canoal 
the lease and re-enter and the latter recovered two decrees for rent, of the latter of whiph 
nothing was paid, and the plaintiff brought a suit for possession, it was held that the 
amount of the latter decree being, deposited in court, the lease could not be cancelled, 
Duli Chand v. Rajkishore, 1. L. R. 9 Cal. 88, 11 C. L. R. 326. See also Mohomed 4mir 
V. Dlanatali, 9 C. L. R. 185. ' « ^ 

Sec. 11 — Transfers of tenures or shares of tenures effected before the Act comes into 
operation would not be governed by the provisions of this, and the subsequent sections 
of this chapter, as regards such transfers the following cases under the old law “ may be 
consulted. 

Mere knowledge on the part of the landlord of the transfer of a tenure is not 
sufficient to bind the landlord unless he has recognized the transferee, or unless 
regiijttration of the tranafc^r has been effected or some sufficient reason shown for non- 
registration, Woma Churn Chatterjee v. Eadumbini Da bee 3 C. L. R. 146. Anund Latl 
Mookcrjee vi Kalika Prosad Misser 20,. W. R. 59, .but see Nobin Chunder 8en v. Nobin 
Chunuer Chuckerhutty 22 W. R. 46. 

Secs. 20 and 21. In Jardine, Skinner and Co. v. Rani Sarut Soondari Dabee, 3 0. L. ft., 
140, the High Court had observed— At any rate it seems an irresistible conclusion that 
the occupancy of the defendants in these lands was connected with and arose entirely 
out of their tenure as ijradars of the Pergunnah. That being so, the case lalla under tbo 
repeated decisions of this Court that no farmer or lease-holder can,* during the term of 
bis lease, create for himself a sub-tenure which is to endure after the lease expires, to the 
prejudice oi the owner whose locum tenens he is during the term of his lease. But even 
if that were not so, it is impossible to see how the defendant could have acquired either 
a right of occupancy or a jotedar righlb in respect of an undivided share of an estate.'* 
With reference to these remarks, their Lordships say ** their Lordships do not concur in the 
view thus expres.sed by the High Court to the effect that a right of occupancy cannot be 
acquired in respect of an undivided share of an estate ; but they fully concur iu the con- 
clusion that the defendants holding as ijardars prior to and during the lease of 1865, did 
not create in them a right of occupancy, and that after the expiration of the lease of 
1665, they held over subject to the terms of that lease.” See also Lai Bahadoor Singh 

V, Solano 12 C. L. ft. 559. 

Sec. 25. Improper use of land does not necessarily operate as forfeiture, Noyaa 
Misser v. Rup Chand Chungo, 12 0. L. R 300. 

Sec. 26. Where an^ occupancy raiyat after transfer of his right to a «Btranger, 
takes a sublease from him and so remains in possession, it seems this would not amount 
to abandonment so as to entitle the landlord to re-enter, Shristidbur Biswas v. Madau 
Sirdar I. L. B. 9 Oal. 648. but see ^m Cbunder Rai Chowdry v, Bbolanath Lushkar, 22 

W. B. 200. 

Sec. 52. In a suit for arrears of rent the defendant, it appeared, had executed a 
Kabuliat, in which the boundaries of the land were given and the rate of isant fixed, 
and which provided that the land might be measured after 1261 (1854.) In 1281 (1^74), 
a measurement was made, and it was fouSld that some laud had accreted ; and the plaintiff ‘ 
now sued for rent of the accreted land, at rates varying with its nature and quality. , 
Held, that the accreted land should be governed by the terms and conditions applicable 
to the parent tenure, and that the same rent was payable for it as for the laud included 
in the kabuliat, Qotam Ali v. Kallikrishna Tbakur 1. L. R., 7 Cal. 479. 

Sec. 65, In Kriahtandra Roy c. Aena Bewa, I. L, R., 8 Cal. 675, aud Nundlbl 
Chose c. Siddhi Nuzur Ali Khan, 2 S. D. A. 1860, 382, it was ruled thaUif a landlord 
obtains a decree for rent, be cannot eject the holder of any tenure^ which by custom or ita 
title deeds is transferable, his only remedy is to sell it. A raiyat haviug a right of . 
occupancy cannot be ejected except under a decree regularly obtained under section 52 
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Act 8 of 1869 R 0. Where such a raiyat does not pay rent for 5 years, he does not 
necessafily forfeit his right, unless he has abandoned his land. Brojendro Kumar Roy 
Ohowdry v. Bungo Chuuder Mundul, 12 C. L. R, 389. 

Sec. 67. The omission to claim interest cannot be considered as waiver to claim 
^ it for all time, Johury Lall v..BuJlnb Lall Babu 4,C. L. 349. Where a pottah provides 
that in default of the punctual payment of rent, it shall bear the customary and legal 
rate of interest, twelve per cent, per annum will be allowed, Anungo Mohun Deb Roy 
*v» Muddun Moh|m Mozoomdar, 1 C. L. B, 147. 

* See. 74. Where it is not actually proved that Abwahs have been paid or have been 

payable before tne time of the permanent settlement, a landlord is not legally entitled 

to recover them as against his raiyats, even assuming they have been paid for a number 

of years, Chultan Mohoto v. Tilekdhari Singh, 1. L. R., 11 Cal. 175. See also Komola- 

hant Ghdse v, Kunto Mundle, 11 W. R. 395, Nobin Chunder Roy v. Gooroogobiod 
Surma Mozoomdar, 14 W. R. 447. Dhalee Poramanic v. Anund Chunder Talapatro, 

5 W, R. 86. Sonnum Sookool v, Elahee Buksh, 7 W. R. 453. Orjoo'n Sahoo v. Anund ' 
Singh, 10 W. R. 257, Burma Chowdry v. Sreenund Singh, 12 W. R. 29. Mengur Mundre 
V. Baboo Huroe Mohun Thakur, 23 W. R. 447, Nobiu Chunder Roy v. Gooroo Qobind 
Mozoomdar, 25 W. R. 2. 

Khuntagara^ or the levying by riparian proprietors of a charge imposed upon 
boatmen for driving pegs into the river bank for the purpose of attaching their boats 
thereto, is not an illegal* cess. Dbuuput Singh v. Oenobundhoo Shaba, 9 C..L. B. 279 

PuTohee is not an illegal cess, if it is part of the consideration for which an agree- 
ment is made, Juggodish Chunder Biswas, Tuukulla Sirkar, 24 W. R. 90. 

Sec. 143. A written statement does not require a stamp. Cherag Ali v, Kadt>r- 
mahomed, 12 C. L. R. 367, Nagu a. Yoknath, 1. L. R. 5 Bom, 400. 

At the close of the Bengalee year 1283, which was on the 11th of April 1877, 
the defendants owed to the plaintiff, his landlord, the rents of his holding for the 
year,a 1281, 1282, and 1283. The plaintiff, in the month of April 1878, Wore the close 
of the year 1284, instituted a suit for the rent fur 1281 only, and obtained a decree. On 
the 10th of April 1879, he instituted another suit for recovery of the rents for the years 
1282, 1283, and 1284, held, that the claim for the years 1282 and 1283 was barred under 
Bee. 43 of the Code of Civil Procedure, Taruck Chunder Mookerjee, v. Panchu Mohini 
Debya, 1. L. R. 6 Cal. 791. 

Sec. 145. A Gomasta or Am Muktear cannot bring a suit for rent in his own name. 

Kunjabehary Roy v. Puma Ghumler CKatterjee, 12 C. L. R. 55. 

Sec. 153. Where the value of the subject matter of the suit does not appear in 
the proceedings to be less than Rs. 100, the right of second appeal is not taken away. 
Tuisi Panday v, Lala Bechulal, 12 C. L R. 223 F. B. 

Sec. 155. An appeal does not lie to the High Court from a decision of a District 
Judge staying execution in a suit for arrears of rent and for ejectment where the value 
of the amount decreed is less than Rs. 100, nor can an application made to eject the tenant 
on his default to pay into court the moneys due under the decree within the time fixed by 
the court confer such right of appeal, Parbutty Churun Sen v. ^eikh Maudary, 1. L. R. 

6 Cal 594. 

Sec. i 56. — Growing crops go to the auction purchaser, Oftatalla v. Dwarkanath Moitro, 
I.L. R.,4 0al814. 

Sec. 169. In the Full Bench case, Sham Chand Koondoo v, Brojo Nath Palchowdry, 
12 B. 484, 21 W. R. 94 Sir Richard Couch (C. J.) observes. — ^*1 tbink the zemindar, 
having obtained a decree for arrears of rent, is entitled to sell the tenure, and that the 
person^ who has obtained a transfer which bajsashot registered, and cannot shew a 
sufficient cause for not registering, is bound by the sale, and cannot set up a title which 
he has acquired by a previous sale.’* 

Sec. 160. — See exception 4, section 37 Act XI. of 1859, the language of which is 
similar. A Khamarbari, a garden and a tank, Mfiondfide made, would be permanent 
buildings, Asgar Ali v. 3 Clal. 110. See also Bhaga Bebi v. Ram 

lEanth Boy Chowdry, I. L. K , 3 Cal 293. There is analogy between the powers of an 
auction purchaser at a sale for arrears of revenue fkixd those of an auction purchaser at 
: ter arrears of rent with reference to the power to avoid incumbrances, but in both 

'oases ithey arb not faeto void, but only voidable, Titu Bebi Mohesh Ohiinder 
Bajgcbi, 12 C. hs R. 304. F. B. , 
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Sec. 165. The plaintiff purchased a mourasi taluq at a sale in execution of a decree^ 
obtained against the taluqdar for arrears of rent of the taluq, and then sued to recover 
possession of certain lands held by the defendants within the taluq. The defence was 
that the lands in question were held by the defendants under a patta which had been 
granted to their ancestor, in 1733, by the then taluquars in respect of certain services to 
be performed by the granteels and their 'descendants. * The Court of first instance foiuSd 
that the patta was genuine, and dismissed the plaintiff’s suit. On appei^ the Subordinate 
Judge found that the patta was a forgery,' and that although the lands had been granted. to. 
the defendant’s ancestor in respect of services, yet the plaintiff was entitled to khas 
possession, as he did not require ’the services to performed. He, therefore, decreed 
the plaintiff’s claim. Held, the decree was right, for having found that the patta on which 
the defendants chiefly relied was a forgery, the Subordinate Judge was not bound, as a 
matter of law, to presume that ^he tenure was a permanent one, merely from the fact of 
long possession of the lands. Kobin Chunder Dutt v, Modun Mohon Pal, I. L. R. 7 
JDal. 697. 

Sec. 182. The mere fact that a tenure is transferable according to custom does not 
make it one which is not terminable by the landlord by notice, Shyama Soondori v, 
Kobin Chunder Kolya, 6 C. L. R. 117- Gungadhur Shikdar v. Aymuddi Biswas, 1. L. B. 

8 Cal. 960. 


Sec. 188. A sale of share in a tenure let out to a tenant in its entirety does not 
of itself necessarily effect a severance of the tenure or an apportionment of the rent. If 
the purchaser is desirous to have such a severance, he is entitled, after giving notice to the 
tenant, to enforce it by private arrangement or by suit. In the latter case he must make 
the other co-sharers parties to the suit, Ishwar Chunder Dutt v. Bamkrishna Doss, 1. L. R., 

6 Cal. 902 F. B. Two co^sharers, joint owners of a zemindari, caused their shares to be sepa- 
rately registered in the Collector’s Office under Section 10 Act XI. of 18£i^, sabsequently 
one of them sued certain persons who held raiyatee tenures in his zemindari for enhance- 
ment of rent without making the other co-sharer a party ; it was held that the suit would 
not lie : Jpgendro Chunder Ghose v. Kobin Chunder Ohuttopadhya, I. L. R., 8. Cal. 533. A 
tenant who has taken a lease from joint owners to whom he has paid his rents jointly, 
may be sued by one of his lessors for the latter’s share of the rent, Jadu Dass Mohunt v, 
A. Sutherland, 3 C. L. R. 223, see also Gunga Narain Sirkar v, Sreenath Banerjee, 6 O. L. R. 
16, Lutful Huq V. Gopi Churn Mozoomdar, 6 C.L.R. 402. See also the cases • quoted 
ante p. 63. 

A fractional owner of an estate is not entitled to maintain a suit for ejectment. 
Tulsidas Panday v. Lala Bechulal, 12 C. L. R. 223 F. B. Roasut Hussein v. Johair Singh, 
Aunoda Churn Roy v. Kali Kumar Roy, I.L.R., 4 Cal. 89. In a joint estate the payment 
by a tenant of his share of the rent is only presumptive evidence of the substitution of a 
separate contract 'with him, AnooMundul v. Shaik Kamaloodeen, 1C. L. R. 248. 

Schedule 2, Art. 1, See also Kadarnath Nag v. Kshetter Pal Sritirutno, 1, L. B., 6 
Cal. 34. . 

^ Schedule 2, Art. 3.^ Although a tenant in a suit for possession may pray to hwve his .. 
title declared, still if no question of title be really involved, 'the period of limitation will be 
one year (Garth, G. J. & Bose, J.) Imambuksh v. Momin, Mundle I. L. R., 9 Cal. 280. 

See, however, Dhurjobutty Chowdrani v. Chamroo Mimdle, 26, W. R. 217. Joyunti 
Daasy v. Mahomed Ali Khan 1. L. R., 9 Cal. 423. (Wilson and Macpherson, J. J.) 
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BENGAL TENANCY BILL, 1885, No. Ill 


T he following further Report of the Select Committee on the Bill to amend 
and consolidate certain enactments relating to the law of landlord and 
tenant within the territories under the administration of the Lieutenant-Governor 
of Bengal, was presented .to the Council of the Goyernor-General of India for the 
purpose of making Laws and Regulations on the 13th February 1885 : — * 

We, the undersigned Members of the Select Committee to which the Bill to 
amend and consolidate certain enactments relating to the law of landlord and 
tenant within the territories under the administration of the Lieutenant-Governor 
of Bengal was referred, have considered the Bill and the papers noted in the 
schedule annexed, and have now the honour to submit this our further Report. 

It must be understood that, in referring to the decisions of the Committee, we 
state the view of the majority where there has been any difference of opinion, 

CHAPTER I. 

Preliminary. 

2. We have made some slight amendments in, and additions to, this chapter, 
but few of them call for notice here. 

The definition of ** estate” and that of proprietor,” which is dependent on 
it, have giv6n rise to the erroneous supposition that it was intended to ^exclude 
Government tenants from the operation of the Bill. We have now so amended 
the definitions as to remove any misapprehension on this point. ' 

3. As it seems reasonable that the provisions of the Bill contained in sections 
53 to 68, both inclusive, sections 72 to 75, both inclusive, Chapter XII. and 
Schedule III., should apply to money recoverable under any enactment as if it was 
rent, we have added to the definition of rent” a clause providing that " rent” 
shall in those portions of the Bill include such money. 

CHAPTER II. 

* Classes or Tenants. 

4. The only amendments calling for notice in this chapter are— - 
2st — that we have omitted all reference to the raiyat converted into a tenure- 
holder under section 37 of the Bill No. 11, as it has been determined to 
omit section 37 (see infra, paragraph 17) ; and 
jSfid — that we have altered section 5 (5) so as to provide that a tenant folding 
more thau 100 bighds shall be presumed, until the contrary is shown, to 
be a tenure-holder, without raising an issue as to bis having sub-let any 
part of his holding. 


CHAPTER III. 

e Tenure-holders. * 

5. We have in section 7 of this chapter included, among the matters to which 
a Court:* must have regard in enhancing the rent of a tenure-holderi the questions 



whether the tenure wes originally granted at a specially low rent for the purpose 
of reclamation,” and whether any fine or premium was paid on the creation of 
the tenme.” 

6. We have omitted section 8 of the Bill No. IL, which provided that a 
Court should not enhance the rent of a tenure to move than double the previous 
rent. 

7% We haVa in section 9 made the interval which must elapse between sue- 
cessive enhancements of the rent of a tecure^the same as in the case of an occu- 
pancy-holdiug, namely, fifteen years. 

8. We have omitted the provisions of this chapter specially applicable to 
patni tenures, and Chapter XVI., relating to summary sale of patni and other 
tenures for arrears, as we are, on further consideration, reluctant to interfere at’ 
present with the existing law regarding patni tenures, and are of opinion that any 
extension of the patni sale law to other tenures should be reserved for consider- 
ation in connection with the Bengal Kegistratiou Bill, to which we shall presently 
have to refer. 

. We have in sections 12 to 16 of the Bill so far altered the system of 
the registration of transfers of, and successions to, perrnanent tenures as to pro- 
vide merely for enabling the landlord to register such transfers instead of com- 
pelling him to do so. 

^ The Bill in its previous stages provided for a compulsory system of regis- 
tration by the landlord. This, it was objected, would not work satisfactorily, 
especially as the landlords of many tenure-holders are poor and ignorant persons, 
having no regularof&ce and no means of establishing one or maintaining a suitable 
register. At the same time it was pointed out that the establishment of an ofilcial 
Registry would confer a great benefit on all concerned, and especially on the land- 
lords, who might, if such a registry were established, be allowed to realize their 
repts by the process of summary sale, which is now available only in the case of a 
limited class of tenures. 

for the establishment of an official registry is at this moment before 
the Bengal Legislative Council, and the object we have set before ourselves in re- 
citing the portion of our Bill now under consideration has beOn to frame its pro- 
visions in such a manner as to secure to the Collector, who will be the officer en- 
trusted with the preparation and maintenance of the official register, early and 
accurate information of all transfers and successions which may from time to time 
take place. 

• We ba^ not overlooked the fact that the substitution of official registration 
for registration in the lBndlord*s sherista would deprive the landlords of the fees 
which it was proposed to allow them under the Bill as originally framed, and 
which, it is believed, they commonly realize at present, though in most cases 
without any warrant of law. We think that the fees prescribed by the Bill in 
its earjier stages may well be paid to the landlord, even though he is to be relieved 
“ of the duty of registration. 

10. The provisions we have insertdd ?ii the Bill, in order to give effect to 
these views, are as follows 

First, as regards voluntary transfers (section 1 2), the simplest plan has ap- 
peared to us to be to require that every such transfer shall be registered under the 
relating to the registration of documents. It is understood that 
the Local Government will make all arrangements requisite for facilitating the 
registration of such transfers. The parties applying for registration will be re^ 
quired to pay to the registering officer the landlord’s fee” and a process-fee for the 
service of notice the landlord. When the registration has been completed, the 
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Tegistermg officer wUl forward to the Collector the landlord’s fee, and a notice of 
the transfer oohtaining all necessary particulars, and the Collector will thereupon 
cause the landlord's fee to he paid to the landlord and the notice to be served upon* 
him, at the same time taking any such steps as may be prescribed by the measure 
now pending before the BengaJ Legislative Council for the enti^ of the transfer in 
his official register. 

When a transfer takes place by sale in execution of a decree Sections 13 and 
14), the procedure will be substantially similar, the notice and the fee being sent 
to the Collector by the Court, except that, following the lines of the Bill in its 
earlier stages, we have not provided for the payment of a fee to the landlord when 
the sale takes place in execution of a decree for arrears. 

In the only remaining case of transfer, namely, that of transfer by nummary 
sale, the Collector will have in his own office all the information requisite for the 
purpose of registration. 

1 1. When a succession to a permanent tenure takes place, the party succeed' 
ing will be bound (section 15) to give notice to the Collector and pay to him the 
landlord’s fee, and the process-fee above referied to, and the Collector will then 
proceed as above described. 

12. In order to compel the person succeeding to comply with the provisions 
of this section, we have retained, for the case of successions, the provision of 
section 18 of the Bill No. II., under which a person succeeding will be debarred 
from recovering his rent by suit, distraint, or otherwise, until he has given the 
notice and paid the fees prescribed. 

CHAPTER V. 

OCCUPANCY-RAIYATS, 

13. The first alteration in this chapter which appears to call for notice hfts 
reference to tb’e area over which the status of settled raiyat is to hold good. 

Ill the 11th paragraph of our first Report we referred to the inconvenience 
which might arise in certain exceptionally large estates from the status holding 
good over the whole estate, and this has given rise to considerable discussion. The 
Bengal Government, in the 22nd paragraph of its report of the 16th »September 
1884, stated that “ the majority of the officers consulted disapproved of the defi- 
nition of ‘ settled raiyat’ an given in the Bill,” and that “ the proposal which found 
favour was the elimination of the word ‘ estate* from the definition.** 

That Government, nevertheless, was of opinion that it was necessary to retain 
tV»e word “ estate” in order tp meet the danger of the acquisition of the occupancy- 
right being prevented by shifting rniyats from one village .to anothei* wRhin the estate. 

It seemed to us that this danger was not so great as to justify the extension, 
over all portions of an estate, of the status of “ settled raiyat” acquired in one 
portion of it, since estates are frequently divided among numerous tenure-l^plders, 
who would have no opportunity of oxaniining each other’s books, or knowing 
anything about each other’s raiyats. TJb^danger in either direction is not serious, 
for in the vast majority of cases the raiyat is practically tied to his own village ; 
and we felt, moreover, that by confining the status to the village we ‘ should be pro- 
ceeding in closer conformity to the original conception of a khtidh^sht raiyat, 
which, as explained in the Statement of Objects and Reasons of the Bill, it has 
been always intended to keep in view. 

• 14, We have in section 22 re-cast sections 28 and 29 of the Bill No, IL, so 

as to carry out more precisely the intention with which they were framed, and we 
have inserted a sub-section (2) providing that if the occupancy-right in land is 

/ 
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transferred to a person jointly interested in the land as proprietor or permanent 
teaure-holder, it shall cease to exist. 

15. Sections 23 to 26 of the amended Bill take the place of sections 31 to 36 
of the Bill No. 11 ; bat| except a saving of custom as regards the descent of the 
occupancy-riglit in section 26, the only important change they involve is the omis- 
sion q! all provisions regarding the transfer of the occupancy-right^ which, apart 
from the mattes of sale in executidn of a decree for rent (dealt with in Chapter 
XIV.), we now propose to leave to custom as under the existing law. 

16. The reasons for and against the proposal to make the occupancy-right every- 
where transferable by an express legislative enactment, have been so fully discussed 
within the last three years, and are so well known to all interested in such matters, 
that we^'shall not lengthen this Report by attempting to recapitulate them. It is 
enongh to say that the Government of Bengal, in their letter of the 15th of 
September last, proposed to leave the law relating to the transferability of the 
right for the present untouched in Behar, and that on a further consideration of 
the question we are of opinion that the most prudent course will be to omit the 
provisions relating to voluntary transfer altogether from the present. Bill. This 
decision has enabled us to omit all reference to the question of preemption. 

17. The 37th section of the Bill No.. II., which provided that - raiyats sub- 
letting their land should in certain cases be deemed to be converted into tenure- 
holders, has met with much adverse criticism, and we now propose to omit it. 

The remaining provisions as to sub-letting we have relegated to Chapter IX .f 
where they will be found with certain modifications and additions. 

18. In* regard to the enhancement of rent in the case of occupancy-rights, the 

Government of Bengal 
made certain proposals 
in their letter of 15th 
September 1884, which 
are summarised in the 
84th paragraph of that 
letter as shown on the 
margin.* 

In regard to VI. and 
VII. we said in para- 
graph 34 of our Report 
last year that, in apply- 
ing the proportion rule 
in the case of prices, 
the question of making 
some deduction to cover 
the effect of increased 
prices on the cost of 
cultivation would re- 
ceive further considera- 
tion. The Government 
of Bengal recommended a deduction of one-half on this account. We recognised the 
diflBoulty of making the Courts ascertain the actual cost of production, and as it was 
necessary to fix an arbitrary limit, we haver fixed the deduction at one-third as a 
general rule. 

19. * With reference to VIII. we did not think we could justify any arbitrary* 

limit in, terms of a fractional proportion of the old rent being placed on enbauce- 
ment when made ofi the ground of landlords*- improvements. ,, 


* VI.<— To recognize ibe principle that, in the absence of reason to the 
. contrary, the Courts shall regard a rise in the price of staple food- 
jzraiu as entitling the landlord to an enhancement of rent. 

Vfl. — To fix the percentage by which the enhanced rent shall exceed the 
former rent at a definite proportion (one -half is suggested for con- 
sideration) of the percentage by which the enhwead prices ex> 
ceed the former piioes, the other portion going as an allewance 
for increased cost of production. 

VIII.— To assign to enhancements on the mund of landlords' improve- 
ments a maximum limit of double &e former rent. 

IX.— To abandon the provision for enhancoment on the ground of a " pre- 
▼ailing rate, expeiienoe having shown that no such rate exists, 
and that the TOsition assigned to it in the present law has led to 
the construction of conclusive and fictitious rates for the purpose 
of forcing up rents. 

X—* To abandon fluvial action as a gronnd of enhancement of rent, but 
to recognize freedom of contract between landlord and roiyat in 
regard to new alluvium. 

XI.— To withdraw the arbitrary limitations on enhancements by suit on*^ 
account of a rise in prices, and to allow contracts for enhance- 
ment o^^nt out of Court up tt> a maximum limit of two annas in 
the ru^e (12^ per cent.Vof the former rent, and for a minimum 
period of 16 years. 

XII. — To withdra# all restrictions on freedom of contract in respect of the 

inUiaX. rent of all land which may lapse to the landlord from 
whatever cause. 

XIII. — To re-introduce the provision that the rent of the occupancy or 

' non-ocoupancy raiyat shall not exceed one-fifth ef the value of 

the gross produce caloulated in staple food-ggains. 



20. We Nvete unable lo accept tbe proposal (IX.) to abolieb tbe preTalUng 
rate as a groui)d of enhancement, inasmuch as this has, in one shape or another, 
been a ground of enhancement ever since the Permanent Settlemeut/and as it is 
the only means by which a landlord can remedy the effects of fraud or favouritism 
on the part of his agent or predecessors. In view, however, of the dangers which 
are said by competent authorkies to arise from the artificial manufacture of rates, i 
and* from the very wide interpretation givei^ to the term “ places adjacent,” we 
have somewhat modified the terms of the section, have limited enlfttncement to the 
rate ascertained to be the prevailing rate in the village^ and have required that this 
rate should be determined with reference to the rat^ actually paid during a period 
of not less than three years before* the institution of the suit, 

21. We were not able to accept the proposal fX.) to abandon fluvial action as 
a ground of enhancement. 

22. On the other hand, we have accepted the proposal (XL) to limit enhance- 
ments by registered contract (except on the ground of improvement made by the 
landlord) to two annas in the Rupee (12^ per cent.) carrying with it in all cases a 
right to hold at the enhanced rent for 15 years, and we have at the same struck out 
all the fractional limits placed on enhancement in Oourt by sections 44 (a), 45 (6) 
and 47 (6) of the Bill No. IL 

23. The restrictions which it was proposed by section 42 to impose in certain 
cases on the initial rents payable by settled raiyats have, we think, been shown to 
be impracticable, and we have therefore, as proposed by the Government of Bengal 
(XL), omitted the section. 

24. We were not able to accept tbe recommendation numbered XIIL 

25. The only other amendments in the chapter which appear tb call for spe- 
cial notice are as follows : — 

(а) , we have required Courts, in dealing with claims to enhancement on the 

ground of a rise in prices, to take decennial periods instead of quin- 
quennial periods for the purposes of comparison, except when, owing 
to the absence of price-lists or any other cause, they find it impracti- 
cable to take such periods, in which case they may take any shorter 
periods ; 

(б) we have amended section 39 so that the price-lists prepared under it 

shall be merely presumptive evidence instead of being conclusive, 
as provided in the correspouding provision of tbe Bill No. II. The 
Bengal Government are of opinion that their arrangements are not 
at present so perfect as to justify these lists being made conclusive 
evidence > 

(c) we have in section 40 included among the matters to be taken into 
consideration by an officer commuting .rent the charges incurred by 
the landlord in respect of irrigation under the system of rent in 
kind and the arrangements made on commutation for continuing those 
charges. ^ 

CHAPTER VIII. 

General Provisions as to Rent. 

• 

26. We have omitted from the section (5U), which enacts the well-known 

presumption arising from holding at a rent unchanged for 20 years, tbe sub-section 
which made the presumption applicable to prodnce-rents, as opinions generally were 
opposed to it. ... 

27. We have, in section 52, providing for the alteration of rent on the ground 
of an alteration in the area of the folding, assimilated the provuions of the two 



clauses (a) and (&), which provide respectively for increase and reduction ; and we 
have inserted the following new sub-section to guide the Courts in casos where there 
may be a dispute as to the area for which the tenant has been paying rent : — 

** In determining the area for which rent has been previously paid, the Court 
shall, if 80 Inquired by any party to the suit, have regard to — 

• ** (a) the origin and conditions of the tenancj^ ; for instance, whether the 

rent was a consolidated rent for thetentire holding ; 

*^(b) whether the tenant has been allowed to hold additional land in 
consideration of an addition to ^is total rent or otherwise, with 
the knowledge and consent of the landlord ; 

•‘ (c) the length of time during which the tenancy has lasted without 
, dispute as to rent* or area ; and 

“ (d) the length of the measure used or in local use at the time of the 
origin of the tenancy as compared with that used or in local use 
at the time of the institution of the suit*” 

We have also brought the section under the general rule that the Court shall 
not fix a rent which would be unfair or inequitable. 

28. We have substituted for the section of the Bill,. No. II. regulating the 
instalments in which rent is to be payable, the following simpler provision, 
namely ; — 

“ 53. Subject to agreement or established usage, a money-rent payable by 
a tenure-holder or raiyat shall be paid in four equal instalments falling due on 
the last day of each quarter of the agricultural year 

and to prevent raiyats being harassed by successive suits for arrears, when 
by agreement or custom, a larger number of instalments than four may be 
established, we have inserted in Chapter XI M. a section (147) enacting in effect 
that such suits shall not be instituted against a raiyat oftener than once in three 
months. ■ 

,29. We have made certain amendments in the division of ‘the chapter 
relating to receipts and accounts, but the only one calling for special notice is 
the insertion of a new section (59) requiring tlie Local Government to provide 
and keep on sale forms of receipts and accounts. It will be for the landlords 
to choose whether they will use those forms, but we believe they will be found 
convenient. 

30. In pursuance of the policy of the Bengal Act for the registration of 
proprietors, we have inserted the following section ; — 

“ 60. Where rent is due to the proprietor, manager or mortgagee of an 

estate, the receipt of the p'eraon registered under 
of r«.ipt j^and Registration Act, 1876, as proprietor, 

• manager or mortgagee of that estate, or of his 
agent authorized in that behalf, shall be a sufficient discharge for the rent ; and 
the person liable for the rent shall not be entitled to plead in defence to a claim 
by the penson so registered that the rent is due to any third person. 

“ But nothing in this section shall ,ftffect any remedy which any such third 
person may have against the registered proprietor, manager or mortgagee.” 

31. We havp likewise modified in some particulars the provisions relating 
to the deposit of rent, but need only mention the provision that the deposit shall 
be made in ,the Court having jurisdiction to entertain a suit for the rent, and 
the limitation of tbe second ground on which an application to deposit rent 
may be ma^e to cases where the tenant has reason to believe, owing to a tender 
haying been refused or a receipt withheld on ^ previous occasion, that the landlord 
will not be willing to i^eceive the rent or grant ^ receipt. 



32. Wa have omitted the second sub-section of section 77 of the Bill 
No. which bnacted that, when the right, title and interest of a tenant is brought 
to sale in execution of a decree obtained by a person other than the landlord, 
the landlord shall be entitled to have his rent paid first out of the sale-proceeds, 
and we have so re-cast the sec^tion as to make it clear that, in the case of a tenure- 
holder, raiyat at fixed rates, or occupancy-raiyat, the landlord’s remedy for arrears ^ 
will be sale and not ejectment, and that the Arrears will be a fii:st charge on the 
tenure or holding. 

33. We have substituted for section 79 of the Bill No, II. a section (67) 

providing that an arrear of rent shall bear simple interest at the rate of 12 
per cent, per annum from the expiration of that quarter of the agricultural year 
in which the Instalment falls due. ' 

34. To meet those cases in which transfer without the landlord’s consent is a 
valid custom, we have provided in section 73 that, until notice of such a transfer 
is duly served on the landlord, the transferor and transferee shall be jointly and 
severally liable for arrears of rent accruing after the transfer. 

CHAPTKlt IX. 

Miscellaneous Provisions as to Landlords and Tenants. 

35. Wo have in section 79 provided that a non-occupancy raiyat shall be 
entitled to construct a well for the irrigation of his holding. A well constructed 
under this provision will be an improvement within the meaning of the Act, 
and the raiyat will, on being ejected, bo entitled to receive comperfiation for it. 
The high importance of facilitating and encouraging the construction of all works 
of irrigation in this country, with a view to the prevention of famine, points to 
the necessity of this. 

36. Wo have inserted a new section (84) giving power to landlords to acquire 
by compulsory sale, through the Civil Court, and at a price to be fixed by the Court, 
any land in their estate required for building purposes or for religious, charitable or 
educational objects. The necessity of some such power, especially with a view 
to provide building-sites either for new tenants or in cases of diluvion, has been 
strongly urged upon us. We have guarded the section against abuse by requiring 
the certificate of a Collector as to the sufificieucy of the reason before action can 
be taken under it. « 

37. We have inserted a section (85) providing that if a raiyat sub-lets 
otherwise than by a registered instrument, the sub-lease shall not be valid against 
bis landlord, unless made with his landlord’s consent ; that a sub-lease by a raiyat 
shall not be admitted to registration, if it purports - to cregite a term exceeding 
nine years (seven yeais was the longest term for which an occupancy-raiyat could 
sub-let under section 38 of the Bill No. II.,); and that where, a raiyat has without 
liis landlord’s consent granted a sub-lease by an instrument registered before 
the commencement of the Act, the sub-lease shall not be valid for more ^han nine 
years from the commencement of the ^^t. 

38. In dealing with surrender^ anc^abandonment, the only changes made 
by ua which need here be noticed are, tlw provisions which we. have inserted to 
check collusive surrender or abandonment in fraud of the rights of third parties. 
The necessity for this was brought to notice in paragraph 69 of the Bengal Govern- 
ment’s letter of 15th September, where it is shown that raiyats not unfrequently 
sub-let the whole or a portion of their holdings in consideration of a Jarge bonus 
for a term of years. To leave the interests of sub-lessees in such cases entirely 
at the mercy of the sub-lessor iU ' collusion with his landlord, would do serious 
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practical harm. We have, therefore, provided (section 86 (6)), tbat^ the surrender 
of a bolding which is subject to a registered incumbrance shall not be valid without 
the consent of the incumbrancer and the landlord, and in case of abandonment, 
we have provided (section (87 (4) ) that the sub-lease shall only be avoided after 
the sub-lessee has had the opportunity of taking oven for the unexpired period of 
his sub-leewe the full rights and liabilities of his lessor, in regard to the rent of 
his entire holding. These provisions appear to us to present the only method 
by which protection can be given to the sub-lei^ee without injury to the landlord 
or without risking the conversion of these sub-leases into permanent transfers. 
In the case of sale in execution of a decree for rent, the sub-lessee has the ’ same 
prhtection as other incumbrancers under Chapter XIV. 

39. ' We have in section 88 provided that a division of rent shall not be 
valid as against the landlord without his consent in writing. This we understand 
to be the existing law. 

40. We have amended section 90 so as to make it clear that a landlord is 
not entitled to enter on and measure land exempt from the payment of revenue. 

41. We have in section 92 substituted the acre for the standard bigha as the 
official standard of measurement, and have empowered a Court or Revenue-officer 
to direct, where such a coutse may seem , more couvenieut, that a measurement 
shall be made by any other specified standard. 


CHAPTER X. 

^ Recobd-of-Riqhts and Settlement of Rents. 

42. In the Bill No. II. the two processes known as the record-ofrights and 
the settlement of rents were dealt with separately, but it seemed to us more con- 
venient that they should be amalgamated, and we have accordingly given to 
the Revenue-officer who is appointed to settle disputes during the operation of 
recording rights a similar power to settle disputes regarding rents. 

We have, however, prv)vided for two distinct kinds of settlement. Under 
the ordinary settlemeur, the officer will only have the power to settle rents 
when a settlement of land-revenue is being made or a question between the land- 
lord and tenant arises, and such rents as he settles will generally be fixed for a 
term of years ; in other cases his recorded entries will only have a presumptive 
value ; he cah, moreover, only reduce rents on the grounds under which reduction 
is demandable in the Civil Courts. Under the special settlement, which will only 
be undertaken with the previous sanction of the Government of India, and which 
is meant to be applied only in circumstances in which the operation of the ordinary 
law is likely to prove insufficient, the Settlement-officer will have pqwer to settle 
all rents, and will, moreover^ have power to reduce rents on other grounds than 
those ordinarily applicable. We think that, in the exceptional cases in which it 
may be necessary to have recourse to this procedure, the Government should have 
power to go to the root of the matter, and to put its settlement on a thoroughly 
stable footing. * * 

• Tablbs^v Rates. 

43. We have decided, in deference to the opinion of many experienced 

officers, and with the consent of the Government* of Bengal, to omit the chapter 
(XL of Bill No, II,) providing for the preparation of tables of rates. It was 
evident tbaf the procedure would only be made use of in rare and exceptional cases, ‘ 
and a more effectual method of treating these cases is provided in the Settlement 
chapter. • 
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CHAPTER XL 

Record op Proprietors' Private Lands. 

44. The only amendment calling for notice in this chapter is the insertion of 

a provision in section 116, that nothing in the chapter (VI) relating to non-occu- 
panoy-raijats shall apply to a proprietor's private lauds. This merely expresses 
•what was always intended, though by an oversight it was not previously provided 
for, • 

CHAPTER XIL 

* lllSTRAINT. 

S 

45. We have inserted two sections of some importance at the end t)f this 
chapter. 

The 6rst (141) provides that when the Local Government is of opinion that, 
in any local area or in any class of oases, it would, by reason of the character of 
the cultivation or the habits of the cultivators, be impracticable for a landlord to 
realize his rent by an application to the Court under this chapter, it may by order 
authorize the landlord to distrain by himself or his agent ; but that a landlord so 
distraining shall forthwith give notice to the Court, and that the Court shall there- 
upon depute an officer to take charge of ihe produce distrained, and proceed there- 
after as if he had distrained under the ordinary procedure. The other section (142) 
added to this chapter empowers the High Court to make rules regulating the 
procedure under it.- 

CHAPTER XIII. * 

Judicial Procedure. 

46. Section 147 has already been noticed {iupra paragraph 28). 

47. We have in section 148 added to the sections of the Civil Procedure 
Code, which are not to apply to rent-suits, section 326, empowering the Court to 
authorize the Collector to stay an execution sale of land in certain cases. 

48. We have in section 153 excepted from the rules restricting appeals in 
rent-suits cases in which a question of the amount of rent annually payable by the 
tenant has beeu determined. 

49. We have omitted section 172 of the Bill No. IL, which , required all, 
mutual claims between the*]aQd]ord and tenant as such to be inquired into and deter- 
mined in every suit and proceeding for ejectment. 

CHAPTER XIV. 

Sale for Arrears under Degree. 

50. We have added to the ** protected interests ” in section 160— 

“ (c) the right of a non-occupancy-raiyat to hold for five years at a rent fixed 
under Chapter VI. by a Court or under Chapter X. by a Revenue 
officer." 

The section ns it stood would probablv^ have been construed to cover such 
cases, but we think it well to leave no room for doubt on the point.* 

61. We have, in order to shorten proceedings, inserted in section (163) a 

clause enacting that in cases under this chapter the order of attachment B,ixd the 
proclamation of sale required by section 287 of the Civil Procedure Code shall be 
Issued simultaneously. * 

62. We have at the suggestion of our honourable colleague B4ba Pedri Mohan 
Mukerjee, inserted a new section (17 4). allowing a judgment-debtor to apply to set 
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aside a sale of his tenure or holding on depositing in Court within thirty days from 
the date of sale for payment to the decree-holder the amount recoverable under 
the decree with costs, and for payment to the purchaser a sum equal to 5 per cent, of 
t|ie purchase-money. Applications under section 311 of the Code of Civil Pro- 
cedure to set aside sales cause expense and annoyance to the decree-holder and 
auction-purchaser. It is believed that they are often* instituted merely with a view 
to recovering the tenure or holding which has been sold, and it is anticipated that 
if a judgment-debtor is allowed to recover his property by depositing after the 
sale the amount decreed against him, the number of these applications will be con- 
siderably diminished. 


CHAPTER XV. 

Contract and Custom. 

63* A question having been raised as to how far section 210 of the Bill No. 
II. which was intended to have retrospective effect, should be allowed such effect, 
we have carefully considered each provision of that section, and have come to the 
conclusion that some of those provisions ought, with reference to this point, to be 
treated differently from others. The way in which we propose to treat the matter 
will be best seen from the new section we now propose, which runs as follows : — 
178. (1) Nothing in any contract between a landlord and tenant made before 
or after the passing of this Act — 

•* ( a) shall bar in perpetuity the acquisition of an occupancy-right in land, or 
(6i shall take away an occupancy-right in existence at the date of the 
contract, or 

“ (c) shall entitle a landlord to eject a tenant otherwise than in accordance 
with the provisions of this Act, or 

•** (d) shall take away or limit the right of a tenant as provided by this Act, 

, to make improvements and claim compensation for them, 

“ {2) Nothing in any contract made between a landlord and tenant since the 
16lh day of July 1880,* and before the passing of this Act shall prevent a raiyat 
from acquiring, in accordance with this Act, an occupancy-right in land. 

(S) Nothing in any contract made between a landlord and tenant after the 
passing of this Act shall — 

“ (a) prevent a raiyat from acquiring in accordance with this Act an occu- 
pancy-right in land ; 

“ (6) take away or limit the right of an occupancy-raiyat to use land as pro- 
vided by section 23 ; • 

** (c) take away the right of a raiyat to surrender his holding in accordance 
with section 86 ; 

** (d) take a^ay the right of a raiyat to transfer or bequeath his holding in 
accordance with local usage } 

(c) take away the right of a raiyat to sub-let subject to, and in accordance 
with, the provisions of thi^ Act j 

** (/) take away the right of a raiyat^ to apply for a reduction of rent under 
section 38 or section 52 ; 

“ (g) take away the right of a landlord or tenant to apply for a commutation 
of rent under section 40 ; or 

(A) affect the prpvisions of section 67 relating to interest payable on 
, arrears of rent” i 

Draft *** ^ ^ ^ pubUoatto© by iho Ooyenimeot of Bengal of the Rent CommissWe Report and 
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R4. To moot the importaut case of a lease for the reclamation, of waste laud, 
to which these ^ro^sioua are not suitable, we ba^e added the following ptovlso *— • 

“ Provided as follows : — 

(i) Nothing in this section shall affect the terms or conditions of a lease 
granted hand, Jide for the reclamation of waste land, except that, 
where, on or after the expiration of the term created by the lease, 
the lessee would, under Chapter V* be entitled to aiwccupanoy-right 
in the land comprised in the lease, nothing in the lease shall prevenij 
him from acquiring that right/’ 

55, Wa have further provided that the section shall not affect those contracts 

which are occasionally entered into for the temporary cultivation of orchard land 
with agricultural crops, ' 

56. We have in section 180 put dtbandi lands on the footing on which 
chur lands were placed by section 213 of the Bill No. IL, that is to say, no 
occupancy-right will be acquirable in them until they have been held for twelve 
years, and meantime the tenant will be bound to pay whatever rent may be agreed 
on between him and his landlord. We have further provided that Chapter VI, of 
the Bill shall not apply to such lands. 

,57. We agree with the Government of Bengal in thinking that it is not 
desirable to make any special provision regarding the lands known as hdl-hasili, 
and we have accordingly omitted all references to them in this chapter, 

58. We have considered the proposals of the Government of Bengal regarding 
homestead lands, and find that they practically resolve themselves into this, that 
the tenure of such lands should, as provided by section 216 of the JBill No. II., 
be regulated by local custom, with this addition, however, thatj subject to local 
custom, they should be regulated by the provisions of the Bill applicable to land 
held by a rkiyat. We have amended the section (182) on these lines. 

CHAPTEB. XVIL 
Sqfplembntal. 

59. We have in section 189 added to the powers which may be conferred on 
officers by the rules to be made by the Local Government— “ any power exercis- 
able by any officer under the Bengal Survey Act, 1875.” 

60. We have also inserted the following new section, which speaks for itself : — 

** 194. Where a proprietor or permanent tenure-holder holds his estate or 

tenure subject to the observance of any speciBed 
rule or condition, nothing in this Act shall entitle 
any person occupying land witliiin the estate or 
tenure to do any act which involves a violation of that rule Or condition.” 

61. Lastly, we have added a section (196) providing .that *Hhis Act shall 
be read subject to every Act passed after its commencement by the Lieutenant- 
Governor of Bengal in Council.” In the absence of some such provision as this, 
the Bengal Legislative Council would, owing to the wide extent of ground covered 
by this measure of the Supreme Legillature, find itseif practically debarred for all 
time to come from dealing with almost every question affecting • the relations of 
agricultural landlords and tenants. 


62. In the 99th paragraph of our former Report we mentioned oermiu points 
^ on which we desired further information, and on which we solicited the bpibions of* 
tbe Local Qoveniment or High Court or both, and to these it is necessary briefly to 
allude^in so far as they have not been^ disposed of by the foregoing remarks. 


Tenant not enabled by A($ to 
violate conditions binding on land- 
lord. 
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63. The first of these points, which was referred to the Local Government, 
was whether, with refereoce especially to landlords’ improvements, it is desirable 
to empower Revenue-officers to arrange for the cutting of irrigation-channels, the 
distribution of water and the payment of compensation, and, if so, what form 
such provisions should take.” 

We are fully sensible of the great importance ^>f this question, but on full 
consideration we agree with the Government of Bengal in thinking tbat a dis- 
Onssion of it liquid be out of place in connection with the present Bill, and that 
it will be most appropriately treated in connection with the irrigation law, which 
will probably soon come under revision in Bengal. 

64. The only other points specially referred to the Local Government, and 
to whi(^ we have not already 'adverted, were certain proposals to extend the patni 
sale procedure. Those proposals did not commend themselves to the Local 
Government, and now that the patni procedure is to bo excluded from the present 
Bill, they would more properly be reserved for future consideration. 

65. The i*emaining points to which we think it necessary to advert, had 
reference to the question as to the possibility of devising some simplification of 
the procedure in rent-suics. In paragraph 83 of our former Report we said — “ For 
ourselves we must confess that, after the most anxious consideration of the various 
schemes which have been propounded for shortening and simplifying the procedure 
in rent-suits, we are unable to suggest anything of importance in this direction 
which would not involve a serious risk of failure of justice.” We, however, pro- 
posed that certain suggestions which had been made should be referred for the 
opinion of the High Court. The reply of the Honourable Judges is among the 
papers befor^ ue, and we regret to find that, as we apprehended, they too are unable 
to strike out any royal road to the result desired.. They disapprove of the specific 
suggestions made, and they state it as their opinion that the true remedy for the 
evils complained of is to be found in executive rather than in legislative action, 
that is to say, in an increase in the judicial staff and a reduction of th^ court-fees. 

Since the reply of the Honourable Judges had been received, further proposals 
have been submitted to us, and in particular a scheme put forward by B^bu Mohiny 
Mohun Roy, on which the opinions of certain officers have been taken, but we 
regret to say we have not found among them anything which would materially 
abridge the procedure without entailing a risk of serious failure of justice. The 
executive measures referred to by the High Court will, doubtless, receive careful 
consideration at the hands of the Government. 

S. 0, BAYLEY. 

RIVERS THOMPSON.* 

C. P. ILBERT. 

LAKSHMESHWAR SINGH OP DARBHANGA.*(a) 
J. W. QUINTON. 

T. M. GIBBON.* 

AMIR ALI *(5) 

W. W. HUNTER.* 

H. J..REyNOLbSt* 

PEARI MOHAN MUKERJI.*(c) 

G, H. P. EVANS.* 

THb I^th February 188B. 

* Stoned eubjeot to dtosent on eertain points. 

(a) r sign this Report as it lepresents the views of the majority, but I reserve to myself the right ef reoord- 
pif a sepsrMfte dissent. 

Ijobjeot to some of the main provisions of the Bill, and have recorded a separate dissent. 

p) T his Bqport repments the views of the s^ority. I object to the main piuaiples of the Bill and record 
a ssfNmlt diiiont. 



Extracts from the Irith Land Act 1870 (SS Je 54 Viet. Chap. 46.) 

4. Any tenant of a holdini; 'who is not entitled to compeneation ‘ondet 
Oompensation in respect of improve- sections one and two of this Act, OP either of such 

sections, or, if entitled, does not make any claim 
under the said sections, os either of them, may on quitting his holding, and* 
subject to the provisions of section three of tjiis Act, claim compensation to be 
paid by the landlord under this section in respect of all imj^ovements on his 
holding made by him or his predecessors in title* 

Provided that — 

Exception of oertoin improvement*. ^ ^ tenant shall not be entitled to any conoRon- 

sat ion in respect of any of the improvements follow* 

ing ; that is to say — 

(a,J In respect of any improvement made before the passing of this Act, 
and twenty years before the claim of such compensation shall have 
been made, except permanent buildings and reclamation of- waste 
land ; or, , 

(b.) In respect t>f any improvement prohibited in writing by the landlord 
* as being and appearing to the Court to be calculated to diminish the 
general value of the landlord’s estate, and made within two years 
after the passing of this Act, or made during the unexpired residue 
of a lease granted before the passing of this Act ; or, 

(c*) In respect of any improvement made either before or after the passing 
of this Act in pursuance of a contract entered intoTfor valuable 
consideration therefor ; or, 


(d) (Subject to the rule in this section mentioned as to contracts) in respect 
of any improvement made, either before or after the passing of this 
. Act in ooutravention of a contract in writing not to make such 
improvement ; or, 

(e.) In respect of any improvement made either before or after the passing 
of this Act which the landlord has undertaken to make, except 
in cases where the landlord has failed to perform his undertaking 
within a reasonable time ; 


(2.) A tenant of a holding under a lease or written contract made before 
„ .... the passing of this Act shall not be entitled, on 

zoep ion o c n enan being disturbed by the act of the landlord in or 

on quitting his holding to any compensation in respect of any improvement, his 
right to which compensation is expressly excluded by such lease*or contract; 

3. A tenant of a holding under a lease made either before or after the passing 
of this Act for a term certain of not less than thirty-one years, or in case of leases 
made before the passing of this Act for a term of a life or lives with or jrithout a 
concurrent term of years, and which leases shall have existed for thirty-one years 
before the making of the claim, shalPnot be entitled to any compensation in 
respect of any improvement, unless it^is specially provided in the lease that he is 
entitled to such compeDsation, except permanent buildings ahd reclamation of 
waste land, and tillages or manures, the benefit of which tillages or manures is unex- 
hausted at the time of the tenant Quitting his holding : 


4. A tenant of a holding, who is quitting the same voluntarily, [hall not be 
entitled to any oompensation in respect of any improvement when it appears to the* 
Oourt that such tenaat lmsl>een given permission by his landlord to dispel of his 



interest in his improvements to an incoming tenant upon such terms as the Court 
may deem reasonable, and the tenant has refused or neglected to avail himself or 
such permission : 

5. Out of any moneys payable to the tenant under this section, all sums due 
• to the landlord from the tenant or his predecessors in (itle in respect of rent, or in 
respect of any deterioration of the holding arising from non-observance on the part 
of the tenant of :snj express or iihplied covenant or agreement, may be deducted 
by the landlord, and also any taxes payable by the tenant due in respect of the 
holding and not recoverable by him from the landlord. 

Any contract between a landlord and a tenant whereby the tenant is prohibit' 
ed from .yaking such improvements as may be required for the suitable occupation 
of his holding and its due cultivation shall be void both at law and in equity, but 
no improvement shall be deemed to be required for the suitable occupation of a 
tenant’s holding and its due cultivation which appears to the Court bo diminish 
the general value of the estate of the landlord, nor shall anything in this Act^ con- 
tained authorise or empower any tenant or occupier, without the previous consent 
in writing of the landlord, or break up or till any land or lands usually let, occu- 
pied, or used as grazing or grass lands, or let expressly as grazing or meadow land, 
or to cut timber without the consent of the landlord ; provided that the tenant 
may cut timber planted and registered by him or his predecessors iu title. 

Any contract made by a tenant by virtue of which he is deprived of his 
right to make any claim which he would otherwise be entitled to make under this 
section shal^ so far as relates to such claim, be void both at law and in equity, 
subject, however, t6 the enactment contained in the section of this Act relating 
to the partial exemption of certain tenancies,* and to the provision in this section 
as to any improvement piade in pursuance of a contract entered into for valuable 
consideration therefor. 


* Where a tenant has made any improvements before the passing of this Act 
on a holding held by him under a tenancy existing at the time of the passing 
thereof, the Court in awarding compensation to such tenant in respect of such 
improvements, shall in reduction of the claim of the tenant, take into considera- 
tion the time daring which such tenant may have enjoyed the advantage of such 
improvements, also the reut at which such holding has been held and any benefits 
which such tenant may have received from his landlord in^consideration, expressly, 
or impliedly, of the improvements so made, 

5. For the purposes of compensation under this Act, in respect, of improve- 
^ ^ X- meuts on a holding which is not proved to be 

* subject either to the Ulster tenant-right custom 

or to such usage as aforesaid, or where the tenant does not seek compensation 
in respect of such custom or usage, all improvements on such holding shall, uniil 
the contrg^ry is proved, be deemed to have been made by the tenant or his prede- 
cessors in title, except in the following cases where compensation is claimed in 
tr^pect of improvements made before the passing of this Act : 

(1.) Where such improvements have been made previous to the time at 
whfch, the holding in reference to which the claim is made was con- 
veyed on actual sale to Ihe landlord or those through whom he 
derives title : 

Where the tenant making the claim was tenant under a lease of the 
holding in reference to which the claim is made : 

Where such improvements were made twenty years or unwards before 
the pasjjing of this Act ; 


( 8 ). 
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(4.)" Where the holding upon which such improvements were made in 
^valued under the Acts relating to the valuation of rateable property 
in Ireland at an annual value of more than one hundred pounds : 

(5.) Where the Gouti) shall be of opinion that in consequence of its being 
proved to have been the practice on the holding, or the estate of 
which such holding forms part, for the landlord to make such im- * 
provements, such presumption ought not to be ma^g : 

(6.) Where, from the entire circumstances of the case, the Court is reason- 
ably satisfied that such improvements were not made by the tenant 
or his predecessors in title : 

Provided always, that where it is proved to have been the practice on the 
holding or the estate of which such holding forms part, for the landlord lo assist 
in making such improvements, such presumption shall be modified accordingly. 

6. Any landlord or tenant who may be desirous of preserving evidence of any 

Permissive registratim of toprovemento. improvements made by himself or by his prede- 
* cessors in title before or after the passing of this 

Act, may at any time (subject to the provisions hereinafter contained) file a 
schedule in the Landed Estates Court specifying such improvements, and claiming 
the same as .made by himself or his predecessors in title, and such schedule so filed 
shall be primd fade evidence that such improvements were made as therein 
mentioned : Provided always, that notice in writing of the intention to file 
such schedule, together with a copy thereof, shall be given by the landlord to 
the tenant for the time being of the holding on which such improvements shall have 
been made (or by the tenant to the landlord, as the case may bs.) within the 
prescribed time before applying to the Landed Estates Court to file the same ; and 
if the person receiving such notice shall dispute the claim made by such schedule, 
either wholly or in part, he shall be at liberty within the prescribed time, and in th^ 
prescribed manner to apply to the Civil Bill Court to determine the matter in dif- 
ference, and- in such case such schedule shall no" be filed unless or until leave shall 
have been given to file the same either in its original or in any amended fi)rm 
by the Civil Bill Court ; provided also, that before filing any such schedule, proof 
shall be made in the Landed Estates Court by statutory declaration that the 
notice hereby required has been duly given, and that no application has been 
made within the prescribed time by the party receiving such notice to the Civil 
Bill Court or (if any su<^ application has been made) that leave has been given 
by the Civil Bill Court to file such schedule. 

7. Where any tenant of a holding does not claim or has not obtained ooin- 
Compensation in rospect of payment pensation under sections one, two, or three of this 

to incoming tenant. ^iud it is proved ' to tho satisfaction of the 

Court that any such tenant, of that his predecessors in title, on coming into his 
holding paid money or gave money’s worth with the express or implied consent to 
the landlord on account of his so coming into bis holding, the Court shall award to 
such tenant on quitting his holding, in respect of the sum so paid, such compensation 
as it thinks just, having regard to the circumstances of the case; but such tenaiift. 
shall not be entitled to any compensaftion under this section when it appears to 
the Court that such tenant has been given permission by the Ikndiord to obtain 
such satisfaction from an incoming tenant in respect of the money so^pttid, or the 
money’s worth so given by him; and on such terms as the Courts may think 
reasonable, and such tenant has refused or neglected to avail himself of such 
permission ; moreover, where the money or money’s worth paid or gifbn by any* 
tenant claiming compensation under this section on coming into his holding^ 
was paid or given, in whole or in .part, in respect or as covering the value of any 



Insproveineiits on the holding, care shall be taken that such tenant shall not 
receive compensation in respect of the same improvements under* this section 
and also some other section of this Act ; provided that out of any moneys payable 
to the tenant under this section ail sums due to the landlord from the tenant or 
his predecessors in title in respect of rent, or in respect of any deterioration 
*of a holding arising from non-observance ou the part <Jf the tenant of any express 
or implied coven^vi^t or agreement^ and also any taxes payable by the tenant due 
in respect of the holding, and not recoverable by him from the landlord, may, 
if* not deducted under the provisions of section four of this Act, be deducted by or 
on behalf of the landlord : provided always, that this section shall not apply when 
such money or money's worth has been paid daring thd existence of a lease made 
before the passing of this Aot. 

8. Where a holding is proved to be subject to the Ulster tenant-right custom 

^ ^ ^ or such usage as aforesaid, and where the tenant 

OB»p»«ti<m to re^ Oi crop.. under such custom o} usage, and such cus- 

tom or usage extends to away-going crops, the compensation payable in respect of 
away-going crops shall be dealt with according to the custom or usage, but the 
tenant of every other holding, which is not proved to be subject to the Ulster 
- tenant-right custom or such usage as aforesaid, or in respect of which po claim is 
made under such custom or usage, shall, in the absence of any agreement in writ- 
ing to the contrary, on quitting his holding, be entitled to all his away-going crops, 
or at the option of the landlord to be paid the value of the same. 

9. For the purposes of this Act, ejectment for non-pay mept of rent, or for 

^ 4 X. 4 ^ , 4 * breach of any condition against assignment, sub- 
Ltedtoiton..i„dirturWtohoidtoe. bauLuptcy or insolvency, shall not be 

deemed disturbance of the tenant by act of the landlord, and for the purposes of 
this Act a person who is ejected for non-payment of rent, or for breach ot any such 
condition as aforesaid, aud is not disturbed by aot of the landlord within the 
meaning of this Act, shall stand iii the same position in all respects asi if he were 
quitting his holding voluntP*rily ; provided that in the case of a person claiming 
compensation on the determination by ejeotmpnt for non-payment of rent of a 
tenancy existing at the time of the passing of this Act, and continuing to exist 
without alteration of rent up to the time of such determination, the Court may, 
if it think fit^ treat such ejectment as a disturbance, if the arrear of rent in respect 
of which it is brought did not wholly accrue within the ^ree previous years, and 
if "wy earlier arrear remained due from the tenant at the time of commencing the 
ejectment, or, if in case of any such tenancy of a holding held at an annual rent 
not exceeding Afteen pounds, the Court shall certify that tke non-payment of rent 
causing the eviotioq has arisen from the rent being an exorbitant rent provided 
that no tenant who shall have* given notice of surrender, and afterwards refuse to 
give up possession in pursuance of such notice, shall be entitled to any compen- 
sation under section three of this Act, though evicted by the landlord iu a suit 
founded such notice. ^ 

. 10. Any landlord may, after six moi^^’ notice in writing to be served upon 

^ $!xceptian in case of lands required the tenant, OT\ left kt his house, resume possession 
for labourers* ootiagae. ^ from a yearly tenant of so much land (not to exceed 

in the whole one twenty-fifth part of any individual holding) as he^may require for 
tiiie i<wt4 J&fo purpose of erecting thereon one more labourers^ cottages, with 
Cl* vdthouVgardens attached, and such resumption of land shall not. unless the 
i: O0tirtidiaU 4»e of opinion that same was unreasonable, be deemed a disturbance of 
Vi tihui the meaning of this Aot, and shall not subject the landlo^ to any 
nleaV In respeot of improvements, beyond an abatement 

j^roi^ortibiV^ w the annual value of fte land so taken by the landlord^ 
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11« For the purposes of this Act a tenant shall be deemed to have* derived 

i>«riTatiT.titioof\enani holding from the preceding tenant if he has 

paid to such preceding tenant any money or given 
to him any money’s worth in respect of his holding, or has taken such holding by 
assignment or operation of law from the preceding tenant ; and where a auooea> « 
sion of tenants have derived t!tle each from the other, the earlier in such Bucces- 
sion shall be deemed to be the predecessor bf the later, an(Mhe later in such 
succession shall be deemed to be the successor of the earlier. 

12. A tenant of a holding which is not proved to be subject to the Ulster 

p.rtui e»»ptioa of oertoin teuancies. tepaat^right Custom or such other usage as aioi^ 

» said, whose holding, or the aggregate of whoge hold-* 

•ings, in Ireland is valued under the Acts relating to the valuation of rateable 
property in Ireland at any annnal value of not less than fifty pounds, shall not 
be entitled to make any claim for compensation under any provision of this Act 
in cases where the tenant has contracted in writing with his landlord that he will 
not make any such claim. 

Section 13 repealed, see p. 54. 

14. Where it is proved to the Court that the tenant of any holding held under 
Eviction in cerjiain cases not to be a tenancy fiom year to year existing at the time 
deemed a disturbance. passing of this Act is evicted by the land- 

lord by reason of the persistent exercise by such tenant of any right not necessary 
to the due cultivation of his holding, and from which such tenant is debarred by 
express or implied agreement with his landlord, such eviction shall not be deemed 
a disturbance pf the tenant by the act of the landlord ; or where thb tenant of 
any holding so held as last aforesaid at the time of the passing of this Act is 
evicted by the landlord by reason of the tenant’s unreasonable refusal to allow 
the landlord) or any person or persons authorist)d by him in that behalf, be or they . 
making reasonable amends and satisfaction for any injnry to be done or oocasioned 
thereby, to enter upon the holding (ot^any of the purposes following, that is to say. 

Mining or taking minerals ; • 

Quarrying or taking stone, marble, gravel, sand, or slate ; 

Gutting or taking timber or turf ; 

Opening or making roads, drains, and watercourses ; 

Viewing or examining the state of the holding and all buildings or improve* 
ments thereon ; 

Hunting, shooting, or fishing or taking game or fish ; 

Such eviction shall not be deemed a disturbance of the tenant by the act of the 
landhixd, unless it shall b9 shown that the landlord is persisting in such eviction 
after such refusal has been withdrawn by the tenant. 

1 5. No compensation shall be payable under 
the preceding provisions of this Act in respect of-— 
Any demense land, or any holding ordinarily termed townparks” 
adjoining or near to any city or town which shall bear an Ihoreased 
value as accommodation Igpd over and above the ordinary letting 
value of land occupied# as a farm, and shall be in the ooonpation ' 
of a person living in such city or town, or the suburbs thereof, or 
any holding let to be used wholly or mainly for the purpose of pas- 
ture, and valued under the Acts relating to the valuation of property 
in Ireland at an annual value of not less than fifty pounds, or any 
holding let to be used wholly or mainly for the purposes df pasture, 
the tenant of which does not actually reside on the same unless 
such holding adjoins or is ordinarily used with the holding on 
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which such tenant actually resides ; Provided that nothing herein 
contained shall prevent the tenant of any such holding making any 
claim which he otherwise would be entitled to make uuder sections 
four, five, and seven of this Act ; or 

(2) Any holding which the tenant holds by reason of his being a hired 
labourer or hired servant ; or, * 

(3.) Any<^letting in conajve or for the purposes of agistment or for tem- 
porary de pasturage ; or, 

(4.) Any holding let and expressed in 'the document by which it is let 
to be so let for the temporary convenience or to meet a temporary 
necessity either of the landlord or tenant, and the letting of •which 
has determined by reason of the cause having ceased which gave 
rise to the letting. 

(6.) Any cottage allotment not exceeding a quarter of an acre. 

Dfijlnitions. 


70. In the construction of this Act the following words and expressions 

shall have the force and meaning hereby assigned 
to them, unless there be something in the subject 
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or context repugnant thereto : 

The term “ |)erson” or “ party*' shall extend to and include any body politic, 
corporate, or collegiate, whether aggregate or sole, and any public company : 
The term county" shall extend to and include county of a city, and county of a 
town, and a riding of a county, where such county of a city, county of a 
town, d* riding of a county is appointed for civil bill purposes ; 

The term prescribed" shall mean prescribed by any rules made in pursuance of 
this Act : 

.The terpx ** lease" shall include an agreement for a lease ; 

IShe term settlement" as used in this shall include any Act of Parlia- 
ment, will, deed, or other assurance or connected set of assurances whereby parti- 
'^ular estates or particular interests in land are created, with remainders or interests 
expectant thereon ; and every estate and interest created by appointment made in 
exercise of any [)ower contained in any settlement or derived from any settlement 
shall be considered as having been created by the same settlement ; and an estate or 
interest by way of resulting use or trust to or for the settlor, or bis heirs, executors, 
or administrators, shall be deemed to be an estate or interest uuder the same 
settlement. 


The term “ landlord" in relation to a holding shall in^tlude a superior mesne or 
immediate landlord, or any person for the time being entitled to receive 
the rents anef profit§ or to take possession of any holding : 

The term *Henant".in relation to a holding shall meau any tenant from year to 
year, and any tenant for a life or lives or for a term of years uuder a lease 
or tSbntract for a lease, whether the interest of such tenant has been acquired 
by original contract, lawful assignment, devise, bequest, or act and operation 
of law ; and where the tenancy of a»y person having been a tenant under 
a teuancy^^hich does not disentitle him to compensation under this Act 
is. determined or expiring, he shall, notwithstanding such determination or 
etpIratioD, be deemed to be a tenant until the compensacion, if any, due to 
him under this Act has been paid or deposited as in this Act provided : 

> ternf ** improvements" shall mean in relation to a holding, — • 

Any work which being executed adds to the letting value of the 
f holding^oa which it is executed, and is suitable to such holding ; also, 
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Tillages, matitiFeB, or other like farming works, the benefit *of which 
. is unexhausted at the time of the tenant quitting his holding. 

This Act shall not apply to any holding which is not agricultural or 


Agricultural or pastoral holding! only pastoral in its character, or partly agnciiltural and 
subject to this Act. partly pastoral j and the term ** holding” ^ shall 

include all land of the abo^ charabter held by the same tenant of the same land* 
lord tor the same term and under the same contract of tenancy. 

72. This Act may be cite^ for all purposes 
^ as “ The Landlord and Tenant (Ireland) Act, 1876 .” 

Application of Act. 73 This Act shall apply to Ireland only. 

j 


Note on the mode of granting receipts and keeping accounts hy landlords Us 
affected hy the Act, 

Under section 53, if the tenant has executed a kubulyut, rents will be due 
from him according to the instalments therein mentioned. 

If there be no kubulyut, but established usage which regulates the instalments 
according to which rents are paid in the estate, they will be payable according 
to such usage. 

If there be neither kubulyut nor established usage, then the rents will be 
payable in four quarterly instalments of the agricultural year, i. e. in Bengal, one 
fourth on the' last day of Asar^ one-fourth on the last day of Assin, one-fourth 
on the last day of Poush^ and one-fourth on the last day of Chytra. 

In Beharthe agricultural year commences in Asar^ and the last days of every 
quarter commencing from the first of Asar will, be the days orP which rents 
are due. In all cases interest under section 67 will have to be calculated only 
from expiration 'of every quarter^ any stipulation in kuhulyts or any usage to the 
contrary "notwithstanding. For example, supposing the yearly rent of A,, a tenant, 
is Ks. 1 00, and he does not pay during the year, bis accounts iu the l^dlord^s 
office will stand thus : — 

In Bengal due on 3 Asar ... ... ... Bs. 25 

Interest from 1st to 30th Sraban at 12 per cent. ... ... As, 4 

Ditto from 1st to SOih Bhadro .. ... ... „ 4 

and BO on ; the necessary changes will have to be made for Behar, 

The particulars tu be inserted in the receipt to be granted to a tenant are 

1. Serial tiumbor«of the receipt. 

This requires no explanation. 

2. Estate” means the particular lot or roehal in which the holding is 
situate, not the pargana or the kismut of which it may form a part ; thus, if 
Pargiina Sultanabad be a large estate, and B talres a patni of two villages in it, 
calling them Lot X, Lot X will have to be mentioned iu the receipt. 

“ Village.” 

“Thana.” 

“ Tenant^s name” 

‘‘ Particulars of ‘ holding* 

Nukdi'" means rent paid in dhsb as contradistinguished from Bawlie which 
means rent in kind, 

In Bengal rent is generally paid in cash, therefore, where such is the case, 
nothing is to be inserted f^ter Bawlie.” 

After the words'** nukdi:^ -~i8, to be inserted, the quantity of land held 
by the tenant, and the yearly rifit • ^ 

(4.) Where the exact area comprised in the tenant's holding is not known, 

' it is advisable not to state it, and the landlord, under sub-section 8, section 80^ fat 
retired to insert only such particulars as he can spedfy gt the time of pajiheitl** ;; 




require no explanation. 
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J ttlkur, Bunkur, Phulkur^ the tenant may have t<f pay rent of other kinds, 
>4«ibh for Instanoe as graeiog duef>, stall rent in markets, rent (or ^he right of 
plying fetxy and landing passengers on the landlords’ land, etc., in all such oases 
each kind of rent is to be specified in the receipt, alt payments of rent during the 
pear are to be entered on the back of the same receipt according to the form 
headed '* details of payment.” * 

In the column headed “ arrear on account of year — . hist ■■■■ — ” to be entered 
the sum due after ^very quarter with interest, or the column may be sub-divided, 
and sub-divison shewing principal rent due and another interest. 

There will be a single receipt for the whole jear,^nd each payment is to be 
entered on the back so that ^ t^ie tenant will have to bring dr send his receipt 
every time he makes a payment. 

Under the former systenr the Gomasta or K’aib used to sign receipts, but 
according to the provisions of section 56 sub-section (1) the receipt is to be 
** signed by the landlord under sub-section 3, section 187 however an authorized 
agent” may , sign, a Gomasta or Tesildar may sign if duly empowered by written 
authority. 

Such written authority need not necessarily be registered, but it will be 
advisible to register it, and a tenant may object to pay unless he is satisfied that a 
Gomasta or Naib or Tesildar is 'Muly authorized.” 

The landlord, however, may impress bis seal on Receipts when, sending them 
out to his agents, and scaling will be equivalent to signing under sub-section (li) 
section. (P) 

..The abovp observations and the forms of receipts and accounts apply to 
transactions with raiyats and not holders of intermediate tenures. 








